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Contempt of CourtsVis- A-Vis Apology: A Critical Analysis
Dr. Banshi Dhar Singh*

Abstract
The rule of law is the foundation of the democraticiety. The judiciary is the guardian of the rule
of law. Hence judiciary is not only the third pillabut the central pillar of the democratic Stalée
Judiciary is the final interpreter and guardian thfe Constitution, and also the Fundamental Rights
of the people. If the judiciary is to perform itatiés and functions effectively and true to theitspi
with which they are sacredly entrusted to it, thgndy and authority of the courts have to be
respected and protected at all costs. An act orro@sion scandalises or lowers the authority of any
court, prejudices, or interferes with; the due cemrof any judicial proceedings, calculated to
interfere with the due administration of justicecalled contempt of court. Both the Supreme Court
as well as High Courts is court of record havingygos to punish for contempt including the power
to punish for contempt of itself. It is an inhergotver of the court and sue generis. An apologg as
legal remedy against contempt of court but it is maveapon of the defence forged to purge the guilt
of the offences nor is it intended to operate asapaa. This paper discusses what is contempt of
court? What's object of contempt of courts? Whatsver of Court to Punish for Contempt of
Court? Is apology as a legal remedy against conteshpourt? What does an apology involve? What
makes an apology meaningful? Is the law concerneetiver an apology is given sincerely? What
are the grounds on which ordered apologies have lpegtified?

Introduction

The rule of law is the foundation of the democratciety. The judiciary is the guardian of
the rule of law. Hence judiciary is not only therdhpillar, but the central pillar of the
democratic State. In a democracy like ours, whieeeetis a written Constitution which is
above all individuals and institutions and where plower of judicial review is vested in the
superior courts, the judiciary has a special arditiathal duty to perform, viz., to oversee
that all individuals and institutions including tegecutive and the legislature act within the
framework of not only the law but also the fundataéfaw of the land. This duty is apart
from the function of adjudicating the disputes bew the parties which is essential to
peaceful and orderly development of the societthdfjudiciary is to perform its duties and
functions effectively and true to the spirit withhieh they are sacredly entrusted to it, the
dignity and authority of the courts have to be ee$pd and protected at all costs. Otherwise,
the very cornerstone of our constitutional scheniegiwe way and with it will disappear
the rule of law and the civilized life in the sagielt is for this purpose that the courts are
entrusted with the extraordinary power of punishthgse who indulge in acts whether
inside or outside the courts, which tend to undeentheir authority and bring them in
disrepute and disrespect by scandalising them asttuzting them from discharging their
duties without fear or favour.

The foundation of the judiciary is the trust and tonfidence of the people in its ability to
deliver fearless and impartial justice. When thenfiation itself is shaken by acts which
tend to create disaffection and disrespect foatltaority of the court by creating distrust in
its working, the edifice of the judicial system gjeroded.

* Associate Professor, Faculty of Law, University of Lucknow, Lucknow- 226031.
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Contempt of Courts

Contempt is any conduct that tends to bring théaity and administration of Law into
disrespect or disregard or to interfere with orjystiee parties or their witnesses during
litigation. Contempt of court is an act or commissicalculated to interfere with the due
administration of justice. It includes civil androinal contempt,

Halsbury defines contempt thtisAny Act done or writing published which is caleéd to
bring a court or a Judge into contempt or to lohisrauthority or to interfere with the due
course of justice or the lawful process of the tigicontempt of court. Any episode in the
administration of justice may, however, be publichyprivately criticized, provided that the
criticism is fair and temperate and made in godith fa he absence of any intention to refer
to a court is a material point in favour of a perstleged to be in contempt.”

Under the common law definition, "contempt of cOu# defined as an act or omission
calculated to interfere with the due administratidrustice. This covers criminal contempt
(that is, acts which so threaten the administragbfjustice that they require punishment)
and civil contempt (disobedience of an order made civil cause.) Section 2 (a) (b) and (c)
of the Contempt of Court Act, 1971 defines the eamit of court as follows:

Definition
In this Act, unless the context otherwise requires,

a) "contempt of court" means civil contempt or crimlinantempt;

b) "civil contempt” means wilful disobedience to anydgment decree, direction,
order, writ or other process of a court or wilfueach of an undertaking given to a
court;

c) "criminal contempt" the publication (whether by wey spoken or written, or by
signs, or by visible representations, or otherwifegny matter or the doing of any
other act whatsoever which -

1) scandalises or tends to or lowers or tends to |leiaeeauthority of any court; or

2) prejudices, or interferes or tends to interferehwihe due course of any judicial
proceedings, or

3) interferes or tends to with, or obstructs or tetalgbstruct, the administration of
justice in any other manner"

The definition of criminal contempt is wide enoughinclude any act by a person which
would tend to interfere with the administrationjdtice or which would lower the authority
of court. It has been enacted to protect apart fsamctity, the regularity and purity of a
judicial proceeding. The public have a vital stakeffective and orderly administration of
justice. The Court has the duty of protecting theerest of the community in the due
administration of justice and, so, it is entrustégth the power to commit for contempt of
court, not to protect the dignity of the Court agiinsult or injury, but, to protect and
vindicate the right of the public so that the adsthation of justice is not perverted,
prejudiced, obstructed or interfered Wih.

Contempt of court has various kinds, e.g. insulludges; attacks upon them; comment on
pending proceedings with a tendency to prejudigerial; obstruction to officers of Courts,
witnesses or the parties; scandalising the Judgéiseocourts; conduct of a person which
tends to bring the authority and administratiorihaf law into disrespect or disregard. Such
acts bring the court into disrepute or disrespactvbich offend its dignity, affront its
majesty or challenge its authorfty.
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Object of Contempt of Courts-The object of punishing contempt for interferengthvhe
administration of justice is not to safeguard ootect the dignity of the Judge or the
Magistratga, but the purpose is to preserve theoaitytof the courts to ensure an ordered life
in society.

The power to punish contempt is vested in the Jaidge for their personal protecting only,
but for the protection of public justice, whoseer@st, requires that decency and decorum is
preserved in Courts of Justice. Those who haveasithdrge duty in a Court of Justice are
protected by the law, and shielded in the dischasfetheir duties. Any deliberate
interference with the discharge of such dutieseeitin court or outside the court by
attacking the presiding officers of the court, wbamount to criminal contempt and the
courts must take serious cognizance of such cofiduct

The Supreme Court ibl. B. Sanghi v. High Court of Panjab & Haryana & Ors.° case
observed as under the foundation of our systemtwisidoased on the independence and
impartiality of those who man it will be shakendisparaging and derogatory remarks are
made against the presiding judicial officer withpumity....It is high time that we realise that
much cherished judicial independence has to begted not only from the executive or the
legislature but also from those who are an integeat of the system. An independent
judiciary is of vital importance to any free sogiet

Power of Court to Punish for Contempt of Court-The Constitution of India declare both
the Supreme Court as well as High Courts are aufurécord having powers to punish for
contempt including the power to punish for contewipitself’® The Constitution does not
define "Court of Record." A "Court of Record" is @urt where acts and judicial
proceedings are enrolled in parchment for a pegbetemorial and testimony, which rolls
are called the 'record’ of the court and are cantuevidence of that which is recorded
therein* Once a court is made a Court of Record, its potwepunish for contempt
necessarily follows from that positidhThe jurisdiction of the Supreme Court under Act
129 is sui generis. Neither the Contempt of Couwt, A971 nor the Advocates Act, 1961,
can be preserved into service to restrict the jsaisdiction

In India prior to the enactment of the Contempt @durts Act, 1926, High Court's
jurisdiction in respect of contempt of subordinatel inferior courts was regulated by the
principles of Common Law of England. The High Csuim the absence of statutory
provision exercised power of contempt to proteet $hbordinate courts on the premise of
inherent power of a Court of RecdfdThe Kings Bench in England and High Courts in
India being superior Court of Record and havingigiadl power to correct orders of
subordinate courts enjoyed the inherent power ofit€upt to protect the subordinate
courts. The Supreme Court being a Court of Recoideu Article 129 and having wide
power of judicial supervision over all the countsthe country, must possess and exercise
similar jurisdiction and power as the High Couredhprior to Contempt Legislation in
1926. Inherent powers of a superior Court of Redw@de remained unaffected even after
Coadification of Contempt Law.

The Contempt of Courts Act 1971 was enacted tandedind limit the powers of Courts in
punishing contempt of courts and to regulate thecedure in relation thereto. There is no
provision therein curtailing the Supreme Court'sweo with regard to contempt of
subordinate courts, Section 15 expressly refetthisoCourt's power for taking action for
contempt of subordinate courts. The section pressrimodes for taking cognizance of
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criminal contempt by the High Court and Supremer€dtis not a substantive provision
conferring power or jurisdiction on the High Cownt on the Supreme Court for taking
action for the contempt of its subordinate courte whole object of prescribing procedural
modes of taking cognizance in Section 15 is tog&ded to valuable time of the High Court
and the Supreme Court being wasted by frivolousptaimts of contempt of court. Section
15(2) does not restrict the power of the High Cdarthe cognizance of the contempt of
itself 81[3 of a subordinate court on its own motaithough apparently the Section does not
say so.

This is based on principles of high public poligyat is why contempt power is said to be
an inherent attribute of a Superior Court of Recditis power has not been given to the
subordinate judiciary, but in an appropriate cagbprdinate judiciary can make a reference
to the High Court under Section 15 (2) of the At has been done in this case. Thus when
High Court exercises its power on a reference ueetion 15(2) of the Act, it is virtually
exercising the same as a guardian of the suboedjodiciary to protect its proceedings
against an outrage and affront. In exercising qumler, the High Court being a "Court of
Record' and the highest judicial authority in that&is discharging its jurisdiction “in loco
parentis' over subordinate judiciary in that Stateerefore, there is something in the nature
of High Court's power under Section 15(2) of the vxbich couples it with a duty. The duty
is obviously to uphold the rule of laif.

Section 12 of the Contempt of Courts Act, 1971 yjate that the punishment for contempt
of court-

(1) Save as otherwise expressly provided in thisohdn any other law, a contempt of court
may be punished with simple imprisonment for a terhich may extend to six months, or
with fine which may extend to two thousand rupeesyith both.

Provided that the accused may be discharged gruhishment awarded may be remitted on
apology being made to the satisfaction of the court

Explanation- An apology shall not be rejected merei the ground that it is qualified or
conditional if the accused makes it bona fifle.

It may be noted that under Explanation to Sectidfi)lof the Act, the Court may reject an
apology if the Court finds that it was not made dfate. Under Section 12 it has been made
very clear that the apology must be to the satiisfiacof the Court. Therefore, it is not
incumbent upon the Court to accept the apologyoas 8s it is offered. Before an apology
can be accepted, the Court must find that it isasfida and is to the satisfaction of the Court.
However, Court cannot reject an apology just beeaitisis qualified and conditional
provided the Court finds it is bonafid®.

An Apology Cannot be a Weapon of the Defencefhe apology means a regretful

acknowledge or excuse for failure. An explanatidéfered to a person affected by one's
action that no offence was intended, coupled withexpression of regret for any that may
have been given. Apology should be unquestionabénicerity. It should be tempered with

a sense of genuine remorse and repentance, and roaticulated strategy to avoid

punishment. Clause 1 of Section 12 and Explanaitached thereto enables the court to
remit the punishment awarded for committing thetempt of court on apology being made

to the satisfaction of the court. However, an agglshould not be rejected merely on the
ground that it is qualified or tempered at a belatage if the accused makes it bona fide.
There can be cases where the wisdom of renderiagalogy dawns only at a later stdge.
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Undoubtedly, an apology cannot be a defence, digaston, or an appropriate punishment
for an act which is in contempt of court. An apglagn be accepted in case the conduct for
which the apology is given is such that it candpered without compromising the dignity
of the court, or it is intended to be the evideonfaeal contrition. It should be sincere.
Apology cannot be accepted in case it is hollowgr¢his no remorse; no regret; no
repentance, or if it is only a device to escaperippeur of the law. Such an apology can
merely be termed as paper apoldly.

An apology is not a weapon of the defence forgeguige the guilt of the offences nor is it
intended to operate as panacea. It is intendeé ®vidence of real contriteness, the manly
consciousness of a wrong done, if an injury indlitand the earnest desire to make such
separation as lies in the wrongdoer’s pofter.

In the case of In ReHiren Bose? apologies submit as an apologia to the contematires
contentions are to exhibit a desire to escape par@at without really being contrite. Courts
should not accept such qualified apologies. [ise @ot a matter of course that a Judge can
be expected to accept any apology. Apology caneat tweapon of defence forged always
to purge the guilty. It is intended to be evidenteeal contrition, the manly consciousness
of a wrong done, of an injury inflicted and theresst desire to make such reparation as lies
in the wrong-doer's power. Only then is it of angikin a Court of justice But before it can
have that effect, it should be tendered at thdesarpossible stage, not the latest. Even if
wisdom dawns only at a later stage, the apologwlshbe tendered unreservedly and
unconditionally, before the Judge has indicatedttéred of his mind. Unless that is done,
not only is the tendered apology robbed of all grhat it ceases to be an apology It ceases
to be the full, frank and manly confession of amg@one, which it is intended to be.

| consider the apology tendered by the contemnéeesft of its full grace, firstly, because
it was offered coupled with a justification andcaedly, because it was offered at a late
stage. The apology certainly has this virtue thaninimises the gravity of the offence
committed by the contemner, but it does not whabgolve him of the guift

It is well-settled that an apology is neither aapen of defence to purge the guilty of their
offence; nor is it intended to operate as a unalgranacea, it is intended to be evidence of
real contritenes¥’

In T.N. Godavarman Thirumulpad through the Amicus Curiae v. Ashok Khot &
Anr.,” a three Judge Bench of Supreme Court had an occtsiconsider the question in
the light of an "apology' as a weapon defence byctintemner with a prayer to drop the
proceedings. The Court took note of the followintlgservations of this Court ih. D.
Jaikwal v. State of U. P2’ "We are sorry to say we cannot subscribe to thp-say sorry
and forget' school of thought in administrationcointempt jurisprudence. Saying 'sorry’
does not make the slipper taken the slap smartuless the said hypocritical word being
uttered. Apology shall not be paper apology andesgion of sorrow should come from the
heart and not from the pen. For it is one thingay"' sorry-it is another to ‘feel’ sorry".

The Court, therefore, rejected the prayer and dtdfgology is an act of contrition. Unless
apology is offered at the earliest opportunity amdjood grace, the apology is shorn of
penitence and hence it is liable to be rejectethdfapology is offered at the time when the
contemnor finds that the court is going to imposgeighment it ceases to be an apology and
becomes an act of a cringing cowafd".
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Apology must be such as serving a large purposa dagerrent to those who treat the orders
of the court with callous disregard or indifferenc&he ritualistic and formal apology in
affidavit is not sufficient®

In Re: Bal Thackeray, Editor Samna?® the Supreme Court accepted the apology tendered
by the contemnor as the Court came to conclusiah apology was unconditional and it
gave an expression of regret and realisation tistake was genuine.

An apology for criminal contempt of court must bifeced at the earliest since a belated
apology hardly shows the contrition which is theesse of the purging of contempt.
However, even if the apology is not belated but toert finds it to be without real
contrition and remorse, and finds that it was myetehdered as a weapon of defence, the
Court may refuse to accept it. If the apology ied at the time when the contemnor finds
that the court is going to impose punishment, #ses to be an apology and becomes an act
of a cringing coward’

In the case ilRanveer Yadav vs State of Biha?; Supreme Court held that an apology in a
contempt proceeding must be offered at the eapiessible opportunity. A belated apology
hardly shows the “contrition which is the esserfdb® purging of contempt.” This Court in
the case ofDebabrata Bandopadhyay v. The State of West Beng&bbserved that an
apology must be offered and that too clearly anthatearliest opportunity. A person who
offers a belated apology runs the risk that it mayybe accepted for such an apology hardly
shows the contrition which is the essence of thgipg of a contempt. Apart from belated
apology in many cases such apology is not accepikess it is bonafide. Even in a case of
civil contempt this Court held in the case Bfincipal, Rajni Parekh Arts, K.B.
Commerce and B.C.J. Science College, Khambhat andh@ther vs. Mahendra Ambalal
Shalt® that an apology offered at a late stage would ermge the litigants to flout the
orders of Courts with impunity and accordingly #Beurt refused to accept the apology.
Equally in the case of Secretatyailakandi Bar Association v. State of Assani* this
Court in a case of criminal contempt refused teept@n apology which was belated. The
Court held that such belated apology cannot bepéedebecause it has not been given in
good faith. Even if it is not belated where apol@gyithout real contrition and remorse and
was merely tendered as a weapon of defence, thet @ay refuse to accept’it.

Conclusion

The Judiciary is the final interpreter and guardifthe Constitution, the Supreme Court is
also the guardian of the Fundamental Rights ofpinaple. Truly, the Supreme Court has
been called upon to safeguard civil and minorights and plays the role of “guardian of the
social revolution.® The rule of law is the cornerstone of civilizefééJiand free and fearless
justice demands an independence court. The pugfosentempt jurisdiction is to uphold
the majesty and dignity of the courts of law. Tjoissdiction is not exercised to protect the
dignity of an individual judge but to protect thénainistration of justice from being
maligned. No one affects by his conduct this saneind purity of the court, he deserves
condemnation. Apology is a remedy against punistirmecontempt of courts, but it is not
use as weapon of defence. Apology may or may noadmepted by the court. It is
discretionary power of the court. An apology does entitle the contemner to a discharge
as a matter of right. An apology should not ondydenuine and sincere but also prompt.
Tender the apology at the earliest opportunity hie first court itself and should be
unconditional, unreserved, unqualified, and sin@rean outpouring of a penitent heart. It
should not be half hearted or as mere formality malld not justify act.
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Quasi-Parliamentary form of Government is more suiéble in
the Present Context of India

Dr. Jay Prakash Yadav'

The term ‘democracy’ in political sense comes fromo Greek words: demos (the
people) and kratos (authority or power). It meaogegnment by the people, not by one
person (a monarch, a dictator, a priest) or govemnby the few (an oligarchy or
aristocracy) Democracy is a popular form of Govesnm Our founding fathers of

Constitution were committed to framing a democr&uanstitution for India, and there
was little doubt that this democracy should be eggrin the institutions of direct,

responsible government. They had three major typle€xecutive: the American

presidential system, the Swiss elected executive,Baitish cabinet government. Which
of these should the Assembly adopt? Alternativatpuld have some workable
combination of therr?

The Assembly chose a slightly modified versionhaf British cabinet system. India shall
have a President, indirectly elected for a term figé years, who would be a

Constitutional head of the State in the mannehefrhonarch in England. He could be
removing by impeachment proceeding brought againsty the Parliament.

Parliamentary democracy is work as a mechanism ad¢gdtion from voters via
politicians to civil servants. We, then begin tovelep our own Principal- Agent
approach to the challenges of delegation and atability in parliamentary
democracies.

A Parliamentary or cabinet system works on the -aetlepted principles that Ministers
are responsible to the legislature for all theifictdl acts and they remain in office as
long as they retain its confidence. In Britain,dlyy Ministers hold office during the
pleasure of the King/Queen. Nevertheless, a legtd in Britain is a political untruth and
the pleasure of the King/Queen means the pleaduRardiament. The Constitution of
India also provides it, that Ministers hold offidering the pleasure of the Presidént.
President of India is indirectly elected by thectbeal collegial. The Electoral College
was to be the two house of the federal Parliamkus fhe lower house of the Provincial
Assemblies-where the votes were to be calculaterdit to a formula devised by N. G.
Ayyanger to give just weight to the provincial ptation?

The Presidential form of Government is base onpifieciple of separation of powers

between the executive and the legislative organenlisaged that the legislative,

executive and judicial functions in a state oughbé keeping separate and distinct from
each other. There ought to be separate organsatdr, @vorking together, but none of

them should be dependent on, and discharge théduartfeelonging to, the other, as for

example, the Executive should have no legislatiedicial power*

" Principal/Dean, Jagran School of Law, Dehradun
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The thesis underlying the Doctrine is that, ‘Powerrupts and absolute power corrupts
absolutely’. An implication of the doctrine of segton is that each of the three branches
of government ought to be composed of differens@es. Neither the president nor any
of his secretaries of State can be a member o€tmgress. A member of the Congress
can join the government only after resigning hisnbership therein.

Democracy is a form of government in which peopke governed by their own elected
representatives. It is a government of the pedpighe people and by the people. In this
system of government, it is the people who areesuprand sovereign. They control the
government. They are free to elect a governmettief own choice. Freedom of choice
is the core of democracy.

Indian is the largest democracy in the world. Tleagitution of Indian was enforced on
26 January, 1950. It ushered in the age of demypchadia became a democratic republic
infused with the spirit of justice, liberty, equgliand fraternity. The Preamble, the
Directive Principles of State Policy and the Fundatal Rights reflect the Indian

ideology as well as the caste, creed, religionpery, or sex has the right to cast their
vote. After an election, the majority party or dbah forms the government and its
leader becomes the Prime Minister.

Political parties are the vehicles of ideas. Pardiet as the bridge between social thought
and political decision in democracy. The Indianitprd system is a multiparty system.
However, gradually politics has become a game @odpnism and corruption. Most
political parties are only interested in comingptawer. Every party adopts different caste
politics. Some try to influence the people thougaste politics. Some try to raise the
religious sentiments of the people. The Indian lioigy today is replaced by caste and
religion.

We enjoy every right in theory, but not in practioeal democracy will come into being
only when the masses are awakened and take ghg sconomic and political life of the
country. There is inequality in every sphere- do@aonomic and political. llliteracy is
the main cause of inequality. The illiterate maggetseasily lured by money during such
an event. Also some of our legislators have criiniraords against them. The people
who make the laws themselves break them.

Both form of ‘Democratic Government’ has their poms. Constitutional maker has
selected Parliamentary form of government just beezof two reason, firstly, Indian
were well acquainted about such form of governmeecondly, it would provide
responsible government to the native.

Now time has come to give over view on the thoughour founding on the vision of
democracy that they have selected for us. Everr afiere than sixty six years of
Independence, one fourth of the population todagsgo bed with an empty stomach,
live below the poverty line without access to safe clean drinking water, sanitation or
proper health facilities. Governments have comeguoreé, politics have been framed and
implemented, crores of rupees have been spentngsy people are still struggling for
existence.

Today, Casteism is more pronounced that it even Wakuchability remains abolished
only in theory with frequent newspapers report®afits being denied entry to temples
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or other public places. Violence has been takegriaiss turn in country, Bandhs, strikes
and terrorist activities have become a common raftawvery sphere of national life is
corrupted. Our democracy is capitalistic. Here, tiice exploit the poor who have no
voice or share in the democratic structure. Fana@essful democracy, all these need to
be checked. The numerous families of Dalit Comtiesihave compelled to shift from
their own village, Mirchpur of the district of Hisaf the State of Haryana to the relief
camp at Hisar. These peoples have to compel toekile life since 2010, even in their
own country.

However, India, as a democratic country, has @ged in many aspects. It has archived
self-sufficiency in food grains as a result of reen revolution. People vote for change
whenever a government fails to come up to the dagiens of the people. India has been
a successful democratic country only because tbpl@are law-abiding, self-disciplined
and has the sense of social and moral responigibilit

Status of the President should be changing fromimalrhead to quasi-head i.e. A Head
with strong say in the government. President asdidaead) then, he could interfere in
the matter of national interest like corruptiorgiomalism, internal security, black money
and national pride etc. Therefore, his powers ttavenhance suitably. President of India
should be electing by general election. So thatdwd represent India in true sense and
not be, influence by the ruling party, oppositiarty and regional parties’ Head, or their
whip.

Any person who does not belong to any existingomati or regional party should be right
person for the candidature of the election of Elerdi Therefore, non-political person
will be right person for the post of President.

The President of India is the integral part of &mdlegislature and no ‘Bill’ will become
Law until he does not give assent. Henceforth, gbeer of President in this regard
should be increase and Article 111, of the Indiaongditution should be amending
suitably.

Article 74(1), of the Indian Constitution declalat there shall be a Council of ministers
with the Prime Ministers at the head, to aid andssdthe President for the exercise of
his functions. Nevertheless, what is happening;esedopting the Constitution, in spite
of advising him, they do just inform about the d@m of the Government, less often
President refuse their advice or information. Tfaes Article 74(1) shall be suitably

amend and gives the teeth to the President of.India

The office of Comptroller and Auditor-general ofdla has borrowed from the U.K.

Unlike, U.K., Comptroller and Auditor-General ofdiia are merely an Auditor rather

than Comptroller. Henceforth the status of the sahmaild be elevated like U.K., and if,

it could happen than rate of corruption can belyasib.

It should be empowered with the real power of tbetilling funds, and just not to be

limiting itself, to audit the account of the Govarent of India and State Governments
respectively.
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Article 149, of the Indian Constitution should bmending accordingly. Therefore, we
should strengthen our existing institutions, rathban to frame new ones like
Ombudsman or Lokpal for the proper functioning @v&nment of India.

For a democracy to be fully successful, the elettoshould be literate and politically
conscious. They should be fully aware of their tégiind privileges. The illiterate masses
of India should be given education so that they samsibly vote for the right leaders.
The U.S.A, Britain, Germany and Japan are sucdedsimocratic countries and gave
progressed in every sphere because the massésiate

There should be quality in every sphere of lifeeTgoliticians should also respect the
true spirit of democracy. They should refrain frararruption caste and communal
politics. The citizens should elect leaders witlodjonoral values and integrity. People
should be guided to choose their representativbegy Should not be influenced by
anyone in this respect. Individuals should leataremce and compromise and understand
that freedom in not unbridled but dependent onh#ining another individual's well
being.

Democracy demands from the common man a certa@gl thability and character, like
rational conducts, an intelligent understandingpablic affair, unbiased justice and
unselfish devotion to public interest. People stadt allow communalism, separatism,
Casteism, terrorism, etc to raise their heads. Taey a threat to democracy. The
government, the NGOs and the people together shaddk collectively for the
economic development of the nation. Changes shmirite through peaceful, democratic
and constitutional means. The talented youth o&yashould be politically educated so
that they can become effective leaders of tomorrow.

References:

! Granville Austin, “The Indian Constitution Corntse of a Nation” p. 116
2 Article 75 (2), of the Indian Constitution Law.

3 Granville Austin, “The Indian Constitution, Corsésne of a Nation” p. 122
* Prof. M.P. Jain, “Indian Constitutional Law” p.4.8
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Electoral Reforms in India Contemporary Constitutional
Perspectives & Judicial Approach

Harish Kumar Tiwari*
Prof. (Dr.) Priti Saxena**

The Preamble of our Constitution proclaims thatangeea Democratic, Republic. Democracy
being the basic feature of our constitutional get There is an opinion that free and fair
election to our legislative bodies alone would gméee the growth of a healthy democracy
in the country. Democracy is a system of living on the basis atate social values.
Freedom, Equality, Fraternity, fundamental righigcial Justice and independence of
Judiciary Democracy is not just a form of governimdsut also a way of life election
reflects the attitudes, values, beliefs of peopleatrds their political environment and good
governance the government organizes the machirigdhecstate for good governance in to
secure and achieve economic and social justicgovernment fails in good governance
according to expectation of the people their reaci reflected in changing the ruling party
by opposition or any new party for good governaritections are foundation stone of any
democracy. Elections are the most important eveat ¢ountry political system as it paves
the way for development of a civilized society.

Meaning of Election
Black's Law Dictionary emphasized, that electionam® choice of person to fill public
office. Election means the expression by, votehef will of the people or of a numerous
bodies of elections.

Cambridge learner's dictionary, 'election' meatima when people vote in order to choose
someone for a political and official jb.

History of election Reforms in Independent India:-

Democracy is an elected form of government for pleeple, of the people and by the
people. Independent India, having chosen the phatemocratic governance, set up a
institutions. When its constitution was ushered980, establish the election commission of
India. Whose task to conduct the elections to #iiggnent and state legislature, and local
bodies also in a free and fair manner. Which sigmealthy democracy?

The first Lok Sabha elections were conducted in219%e Indian National Congress came
to power with 364 Seat the elections reported @ctetal participation of 44.87% and
Jawaharlal Nehru become the first Prime Ministegbtting 75.99% of the votes cost. The
election conducted after independence were hetfair transparent and peaceful manner
as it was the era of one-party system mostly rblethe INC. The trend continued till sixth
Lok Sabha in 1977.

* LL.M. IV Semester, DHR, SLS, BBA University, Lucknow.
**Dean, School of Legal Studies, BBA University, Lucknow.
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The emergency declared by Indira Gandhi in 197&kdiésl the congress and it was the main
poll plank of the major opposition parties. Thiscided to the fight the 1977 elections.
Under a single party called the Janta Party. Thy muccessfully would the voters on
issues such a human rights violations during thergancy, compulsory sterilization, etc.
Morarji Desai became the first non-congress Prinmigister on 24-3-197%.The coming
years saw a major change in the Indian electionasa® and the one-party and coalition
politics. In 1980's the era of coalition politiasdait was from hence that the maladies in the
Indian election started creeping in some committeges commissions on electoral reforms.
Some legislation made by Parliament and Judiciapoitant role play in electoral reforms.

Constitutional Provisions related to Elections:

Our Indian Constitution preamble declared that wee aademaocratic republic free and fair
election in a most significant healthy democracgtt XV of the Constitution deals with
election. It contains six articles Art 324-329.

Art 324- provides that the superintendence, direction amutrol of the preparation of
electoral rolls for, and the conduct of all elensato parliament and to the legislature of
every state and of elections to the offices of idm¥ and vice-president shall be vested in
the Election Commission.

Art 325- provides that there shall be one general electablfor every parliamentary
constituency for election to either house of pamnkat or to the house or either house of the
legislature of a state and that no person shaihélgible for inclusion in any such roll or
claim to be included in any special electoral fotl any such constituency on grounds only
of the religion race, caste, sex or any of them.

Art 326 - provides confers a right upon every citizen o$ tbountry to be included in the
electoral roll provided he has completed 18 yedrage on specified state and is not
otherwise disqualified under any of the provisidntlte constitution or any la made by
parliament or the appropriate legislative.

Art 327- Empowers parliament to provide by law with resgecall matters relating to , or

in connection with election to either house of tbgislature of a state including the
preparation of electoral rolls, the delimitation obnstituencies and all other matters
necessary for securing the due constitution of suntfse or houses.

Art 328- confers a similar power upon the legislature state in so far as a provision in
that behalf is not made by parliament.

Art 329- This article creates a bar to interference by tsaarelectoral matters.

Relevant provision of the Representation of the Pgte Act, 1951 —
Section 3-6which deals with qualification of candidates farlppment as well as state
legislative assemblies and legislative councils.

Sec-7 to 11 Deal with Disqualification of candidates on gnolg of their being convicted
for certain offences under the Indian Penal Co&&0lor some other acts of parliament,
electoral offences like impersonation , briberynadl as on ground of corrupt practices and
for failure to lodge account of election expenses.
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Sec 19-25 provide details of the administrative machinkmyconducting elections.

Sec 58-A empowers the Election commission for suspension aofpoll or for
countermanding of elections.

Sec 774ays dawn that an accurate account of all experallty the candidate and his agent.

Sec -79-122:1ay down the procedure for dealing with electaitedputes and disposal of
election petitions.

Sec -123 to 136 specify in detail corrupt practices and eledtoféences and punishments
prescribed for the same. The Indian Penal codd) i86sed to categories certain actions in
connection with election as punishable offences.

Committees on Electoral Reforms: -
In recent years in full recognition of the problethat the malformation of our electoral
system has created there, have been many exeigisd at reforming it. In the last four
decades exercise by the government addressedtoralaeforms, these are -

» Tarkunde Committee report (1975)

* Goswami Committee on Electoral Reforms (1990)

* Vohra Committee Report (1993)

* Indrajit Gupta Committee on State Funding of Etat{{1998)

* Law Commission Report on Reforms of the Electosalk (1999)

* National Commission to review the working of thenSutution (2001)

» Election Commission of India - proposed electoebms (2004)

* The Second Administrative Reforms Commission (2008)

* Core - Committee on Electoral Reforms 2010

« These all are committees and Commission workedlectdal Reforms.

e 20th Law Commission is work on the electoral referm
There have also been a number of Committees whiake lexamined the major issues
pertaining to our electoral system and made a numbaecommendations. But there
remain some critical issues that might need letiwglaaction to bring about the required
changes.

Challenges before Electoral Reforms
» Criminalization of Politics
* Expenditure
* Booth Capturing
*  Opinion Polls and Exit Polls
* Paid News
* Abuse of Caste, Communalism, Religion.
» Buying Voters/Corruptions.
* First-Past-the-Post system: Legacy of Colonialism.

Criminalization of Politics

The Compulsions of coalition politics which begarthe early 1980's started to malign the
political system and with it began the downfaltloé Indian politics. During the past two or
three decades a host of small parties have muskeeam which give support to major
parties in coalition, obtaining concessions anaofavors. These practices have cadent and
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track records of the candidate are in most casabtfl but have to be ignored owing to
coalition dharm4.

Due to loopholes in the electoral laws or due t® ithcapacity of the system to punish
deviant and in many ways unacceptable behaviowsteThave been constant reference to 3
MPs - Money powers, muscle power and mafia powet #@n4C's - Criminalization,
communalist, corruption and casteiém.

There have been several instances of person changfederious and heinous crime like,
murder, rape, dacoity etc. contesting electiondpentheir trail and even getting elected.
This leads to a very undesirable and embracingatgita of law breakers become law
makers and moving around under police protection.

The Vohra Committee report on Criminalization ofifics submitted to the government in
1993 stated that the political leaders had becdmeld¢aders of gangs. Over the years
criminals have been elected to local bodies, stsgemblies and parliament. Indian
Parliament faced criminal charges including tréffig, immigration on rackets
embezzlement, rape and even murders. Section Beafepresentation of the People Act,
1951, provides for disqualification of candidatesni contesting an election on conviction
by a court of law.

In case ofk. Prabha Karan vs. P. Jaya Rajafi In this case constitutional bench of the
Supreme Court in 2005 interpreted sub-sectionf(4gction 8 of the R.P., Act, 1951.

Lily Thomas vs. Union of India’

A bench comprising, J. A.K. Patnaik and Sudhansti Mukhopadhyay held section 8 (4)
of R.P. Act 1951 , ultra virus of the constitutismb clause (4) which has been struck down
by the court read as follows :

"Notwithstanding anything [in sub-section (1) suligen (2) or sub-section (3)] a
disqualification under either sub-section shall, motthe case of person who on the date of
the legislature of a state, take effect until threenths elapsed form that date or, if within
period an appeal or application for revision is d¢fauin respect of the conviction or the
sentence, until that appeal & application is diggosf by the court”.

This provision offended the principle of equaliffhe court struckdown this provision

which would have required it to examine whether dlassification of elected member as a
separate class deserving specific treatment wéifigds Instead, the court found it easy to
declare it ultra-virus because it was glaringlyoinsistent with the constitutional provisions
relating to the disqualification for membershippafliament and state assemblies.

Under Article 102(1) and Art 191, these articleskmano distinction between being
"chosen" and “for being" a member. The court had di@iculty in concluding that
Parliament had no power to make a law to undo thegaress provisions of the
constitutions.

Once a person who was a member of either housd®adfament. Most of the state
legislature becomes disqualified by or under amy llamade by parliament his seat
automatically falls vacant by virtue of Article 01(3)(a) and 190 (3)(a) of the Indian
Constitution:°
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This judicial decision is trying to ban the crimization of politics.

Expenditure:

The expenditure incurred on election and the mapant by the candidates is extremely
high. This gives rise to a high degree of corruptis funding for the elections is done from
unaccounted criminal money. Unaccounted funds fbasiness group which expect favours
in return for this high investment and commissiams contracts. Currently the ceiling
expenses are Rs. 25 lakh for LokSabha seat an@® Ré&Hi for assembler seat but proposal
inRs. 40 lakh for LokSabha and Rs. 16 lakh forestsgsembly's seatSThere are no direct
legal provisions on elections funding or any othspect of political party finance. It was
only in 1996 that the Supreme Court laid certaindglines in -common cause (A
Registered Society) vs. U.O¥ which required political parties to file incomexteeturn as
per section 13A of the income tax Act, 1961. Sugdé@ourt said in a democracy where the
rule of law prevails this type of naked displaybtackmoney by violating the mandatory
provisions of law, cannot be permitted.

In the USA the federal Election Campaign Act of 19tquired candidates to disclose
source of campaign contribution and campaign exjpaned This act placed limits of $5000
per Campaign on political action committees.

Exit Polls/ Opinion Polls

An exit poll is a poll of voters taken immediateliter they have cast their vote and existed
the polling stations to know whom the voter actpatbted for, the exit polls voter actually
voted, for the exits polls voter actually voted, fibre exit polls have been the subject of a lot
of controversy. As the elections are conductedaiious phases, the publishing of exit polls
is likely to affect the voting pattern and behaviafi subsequent phases. Some countries
such as United Kingdom, Germany, New Zealand amgjeiore have made a criminal
offence to release exit polls figures.

Paid News

The Phenomenon of paid new shall become the mgsigdopic in view of the ongoing
debate on electoral reforms paid news can be ashewg or analysis appearing in any
media ( print or electronic) for a price in castkind as consideration.

The media which is also a pillar of the democrayistem and a part of the development and
governance process is expected to perform its iroke responsible manner so as not to
prove prejudicial to the society at large. The gimanon has specially gained - momentum
during elections where media purportedly reportdavour of a candidate to bias public
opinion and to give undue favour or advantage ologies him and denigrate for
consideration. Paid news is the most blatant exammpbhbuse of pure by media where the
former grossly misuses the power given to it by ¥#a¢1) (a) of the Indian Constitution.

Abuse of Caste, Religion and Communalism

The question of abuse of caste and Religion isreatgr magnitude. The political parties
trend to allow only those candidate to fight elees who can muster the minority groups
and castes to their favour Communal loyalties aexlat the time of election, campaigning
loyalties are used at the time of election to attthe minority voters and it is very well
observed that the electorates too cast their \ahend into consideration the caste and
religious prejudices’
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In MotilalYadav vs Chief Election Commissionet®Lucknow Bench of the Allahabad
High Court, Comprising j. Uma Nath Singh and J. BladraDayal pronounced a brief
interim order on July 11, directing that there ki@l no caste-based rallies with political
motive throughtUttar Pradesh until the court hebedpetition.

Buying Voters

The practice of enticing the voters by distributminstuffs in cash and kind to the masses
are done since them from the major change of ther\ymnk. To the extent they are also
served with liquor and drugs to gather votes, thittkthe slothful and sluggish people. And
it these tricks don't fetch votes then intimitatiamd coercion serves as the last resort. By
manipulating tampering of electoral rolls or by wdeforce, intimidation and coercion the
process of rigging of election has been quite ssafaédown the line of several decades.

First-Past the Post-system: Legacy of Colonialism

In our Country the structural defect is in the muhare of election. The process followed in
our country is first-post-the-post-system. The ida@nciple of election is the “Majority
Rules Principles” whichever party gets more thato5@tes emerge out to be victorious in
irrational ground since according to this principleperson can win election even if the
margin less than 100 votes and the party whichjgets30-35% votes will count to emerge
victorious in the Election. Hence he or she carfm®the choice of majority. The Election
commission therefore proposed to replace this systéth two stage election. If no
candidate gets majority more than 50% then secondd will take place of top two
candidate and whoever gets more than 51% shakémed electelf.

Initiatives by the Election Commission
The Balloting Procedureindian Elections follow a balloting system basedsymbols, a
necessity because of the large extent of illiteiadndia.

The Election Commission published its opinion oa thatter in 1991 which came to be

known as the Model Code of Conduct for the GuidasfcBolitical parties and candidates.

The Model Code of Conduct serves as 'bible’ forBleetion observers and it is this Code
that they are expected to see being adher&dTiois Code application is ensure that it has
seemed the true purpose of democracy in a faibalahced manner.

Electronic Voting Machine (EVM):

EVM were first used in the 1980's on a trial baBisstly used in 16 select Constituencies
during the November 1998. Goa became the firse dtatuse EVM to conduct in entire

polling in the assembly election in June 1999.Ha 14th & 15th general election held in
2004, 2009 the entire polling was done by EVM.

In August 2013 the Election Commission has condgctine sub Election in Nagaland and
decided to give voter slip to voters it is the grobvoter to cast your votes.

Election Observers:

Though India is a developing nation it has neithited foreign observers or has it
encouraged them to come to India and pass judgowrits electoral institutions. It has
instead developed its own system of internal olzgem.

To ensure free and fair polling the Election Consiais appoints election observers under
powers conferred upon it by Sec. 20B of the Reptasien of the People Act, 1953.
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Election Observers

v ) v
General Observer Expenditure Observer
The commission has taken numerous new initiatimethé recent past. Prominent among
these are a scheme for Electronics media as a eftiu broadcast by Political parties,
checking criminalization of Politics, computerizati of electoral rolls, providing election
with Identity cards, Electoral Rolls maintain withters photo also.

Judicial Approaches

The electoral system in any country should supaodt strengthen the empowerment of the
people of the country to exercise the system toraguae an equitable frame work of
economic and social justice.

In V.V. Giri vs D.S. Dora® In this case Supreme Courtheld that Equality beasn
accorded to each citizen in the matter of franchise the electoral roll is prepared on a
secular basis.

In N.P. Ponnuswami vs Returning officer?® the Supreme Court has declared that right
to vote stand as a candidate for election is nawiaright but is a creative of statute the
must be subject to the limitation imposed by litsArt 324 (5) is not to be removed from
office except on the recommendation of the CEC.sTpiovision also ensures the
independence of the ECs as the S.C. has observédNin Seshan vs. U.O.f' the
recommendation for removal must be based on igilelé and cogent considerations which
would have relation to efficient functioning of tl&Cs. This is so because the power is
conferred on the C.E.C. to ensure the independehE€s from political executive bossed
of the day. They have been placed under the pre¢eaimbrella of the Independent CEC.

In. Union of India Vs. Association for Democratic Reforms™S.C. directed the election
commission to issue certain direction to Candidatile an affidavit detailing information
about themselves under certain specific heads. Whis done to stop criminalization of
politics. People have a right to know about thedidate for when they are being urged to
vote. The right to know flows from Art. 19 (i) (a).

In Indira Nehru Gandhi Vs. Raj Naryan.*Declared free and Fair Elections the basic
teacher of the constitution. 18. Subramaniam Balaji Vs Govt. of T.N** The Cart
however agreed with the appellant that distributtdrfreebies of any kind undoubtedly
influenced all people shake the root of free anddhection to a large degree." it said the
Court directed the E.C. to frame guidelines for #wmmne in consultation with all the
recognized political parties. The court also suggeshe enactment of a separate Law for
governing political parties.

In Sanjay Duttvs. State of Maharashtra tribunal C.B.l. Bombay *°
In this case S.C. laid down principles -
() Convicted and sentenced person cannot be givenigstom to contest election,
however well-known he is not habitual offender.
(i) Power conferred under section 389 of Cr.P.C. igats@ble only in exceptional
cases.
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In Lily Thomas Vs union of India®®Supreme Court held that Section 8 sub- clause 4 of
Representation of People Act 1951 ultra-virus of tBonstitution.In Chief Election
Commissioner Vs Jan Chaukidaf’S.C. held that a person who has no right to votets

an elector, & therefore is not qualified to contdst election to the latest or the state
Assembly even if he found his name on the elecRaddls.

According to J.M. Lyngdoh had once referred to corrupt politician, as "carafesociety"
only a clean Satvi¢ image of parliament can provide stability.

NOTA(None of the above) :- also known as "against all" vote is a ballot orNE/ option
is some jurisdiction, designed to allow the voterimdicate disapproval of all of the
candidates inviting system -

The NOTA option as made mandatory by the S.C. dilaliso that people who did not want
to vote for any of the candidates in their respectionstituencies had the option of rejecting
all of them without giving up their right to a setwote?®® Experts though assert for more
electoral reform but claim that NOTA are still pos step 'It will have some effect on the
political parties. If people prefer for NOTA ovethers, at will send a message to them that
their choice of candidates is not right and via ambappy." said Nikhil Day of Rajasthan
Election Watch. Also it will encourage those whetrained from voting over the choice of
candidates field. At least now they have optiomstpress their displeastie.

Conclusion

Elections are the most important event in a cotspwglitical system as it paves the way for
development of a civilized society. Where leadeesanosen to govern the nation and pave
the way for development and in democratic counitiassumes all the more importance as
it is a reflections of people. Conduct of free daitl elections is therefore 'sinequanon’ for
good governance and development. Their ambitiomsbstake in India, the world’s largest

democracy every five years as elections are condwafter such period.

Unfortunately the elections in India are sufferingm many diseases for the past three to
four decades. If there electoral reforms are implet@d in true spirit and sincere earnest. It
will pave a long way in eradicating these sociatl alectoral evils and melodies and

fulfilling in true sense the aspirations and expgons of the citizenry.

Suggestions

The maintain the purity of election and in partéouio bring transparency in the process of
elections the E.C. has taken many such steps amdhba deservely earned world-wide
respect. The Judiciary too has contributed a lohaking the election process free and fair.
In spite of some short coming exist in Electoralqass —

* De - Criminalization of Politics.

» Political parties Reforms such as Inner Party Deamc

* Sec-127 of R.R. Act. 1951 should be an amendedwnch would restrict the paid
News.

» There should also be a provision for periodicalees of the parties registered with
the Election Commission of India every two or thygars and a provision should
be made for deregistration of the parties whichehlagcome defunct or which do
not contest elections as her three years of regjmtr.

* The need of hour is therefore to denounce the ipeadf conducting exit polls
opinion is poll.
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* Enhancement of punishment for electoral offence.

* Prohibition on Government sponsored advertisements.

» Make a provision for Negative / Not Right to vote.

* Provision for Right to Recall.

 E.C. proposed to replace this system (F.P.P.Sl) twb stages election. If no
candidate gets majority more than 50% then secoumald will take place consisting
of top two candidates and whoever gets more théf $all be deemed elected.

* Recognize the opinion of civil society group jousnand Law scholars and other
observer of the process have been playing an imordle in identifying a number
of the weaknesses of own existing systems.
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Understanding the legal effects to the Resolutionzassed
by the Security Council and General Assembly

Ashalika Pandey*

Abstract
This paper discusses about the legal effects ofetbalutions passed by the General Assembly and
the Security Council. It starts with the notion tthiasolutions passed by the General Assembly
have no binding effects in legal sense and on therdhand resolutions passed by the Security
Council have binding effects. But it proceeds i assumption that provisions of U.N. Charter
are not the deciding factors regarding the legdéefs of resolutions. Sometimes it depends upon
the interpretation of the operating words used ly General Assembly or the Security Council.
There are certain other cases in which legal effect the resolutions vary from its norms

prescribed under UN Charter.........coooovimeeeeceeeeeieceeeeeene United Nations General
Assembly Resolutions

Introduction

General Assembly is not a world legislative bodycdnnot legislate in regard to most
political matters; it can only recommeéndA United Nations General Assembly
Resolution is voted on by all member states of thdted Nations in the General
Assembly. General Assembly resolutions usually irega simple majority (50% of all
votes plus one) to pass. However, if the GenerakAbly determines that the issue is an
“important question” by a simple majority vote, the two —thirds majority is required.
Now the question arises what are those “importaestions”?

“Important questions” are those that deal signiftba with: (Article 18 of the UN
Charter)

. maintenance of international peace and security,

. admission of new members to the United Nations,

. suspension of the rights and privileges of membpysh

. expulsion of members,

. operation of the trusteeship system, or

«  budgetary questiohs

General Assembly: no authority to enact or amend té law:

Article 10 of the UN Charter states: “The Gendkasembly may discuss any questions
or any matters within the scope of the present €har relating to the powers and

functions of any organs provided for in the preséharter, and, except as provided in
Article 12, may makeecommendationto the Members of the United Nations or to the
Security Council or to both on any such questmmmatters.”

Actually, the UN Charter does not grant the Genéwsdembly authority to enact or
amend international law. Professor Judge Schwebirmer President of the

* Assistant Professor (Law) Uttaranchal University, Dehradun
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International Court of Justice, has stated that:. the General Assembly of the United
Nations can only, in principle, issue ‘recommenai&tiwhich are not of a binding
character, according to Article 10 of the Chadfethe United Nations.”

Sir Hersch Lauterpacht, a former member judge of International Court oftid@éshas
declared that: “... the General Assembly has no |ggaler to legislate or bind its
members by way of recommendation.”

Professor Julius Stonepointed out that:

“In his book The Normative Role of the General Asbdy of the United Nations and the
Declaration of Principles of Friendly Relationspfeéissor Gaetano Arangio-Ruiz is led
to conclude that the General Assembly lacks lemhority either to enact or to ‘declare’
or ‘determine’ or ‘interpret’ international law s legally to bind states by such acts,
whether these states be members of the Unitedméatr not, and whether these states
voted for or against or abstained from the relevate or did not take part in if.”

Effects: according to type of resolution

The effects differ according to the type of resioluf The term ‘resolution’ as used in
UN practice has a generic sense, includiegpmmendations and decisions, both of
which have a vague and variable meaning in the Wisr@r® The Court, on the other
hand, reserves the expression ‘decision’ for bigdigsolutions and ‘recommendations’
for non-binding ones. A resolution is ‘binding’ wié is capable of creating obligations
on its addressee(s). The resolutions of Generag¢rAsly are not in and of themselves
law in the same sense as are enactments of nagtiari@ments.

UN’s General Assembly Resolutions are a declarativetatement of sentiment and
Iacksgthe legal authority to enact or amend interngonal law that legally binds
state

The UN Secretary-General, the General Assembly, reovd the international Court of
Justice (ICJ) seem ignorant of the General Assemiggwers or perhaps prefers to
ignore them. These UN organs even fail to note th#firmation” means merely a
declarative statement of sentiment. It is not adive. It is not law. One does not even
have to be an experienced judge to see this; oed oely to read the UN Charter to
establish this fact. It is clear both from a regdifi the U.N. CharterArticle 18) and its
historical background thalhe General Assembly has not been conferred anyriaking
power over Statés

General Assembly Resolutions: non-binding (Recommeatory nature)

The General Assembly has recommendatory powerdaisas the legal effect of the
General Assembly Resolutions is concerned, theyadr@on-binding yet they carry
special weight in the law making process. It meihas states are legally free to accept
and implement or oppose and disregard. For exanmpies, eighth preambular paragraph,
the General Assembly resolution concerning the &ewof the Role of International
Court of Justicéstates that the development of international laay e reflectednter
alia, in resolutions of the General Assembly, which rbaytaken into consideration by
the International Court of Justic€. Article 10 and 14 of the UN charterrefer to
General Assembly as “recommendation”, the recommuweng nature of General
Assembly resolution has repeatedly been stresséuebpternational Court of Justice.
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However, some General Assembly resolutions deadiitg matters internal to United
Nations, such as budgetary decisions or instrustioriower-ranking organs, are clearly
binding on their addressees.

The Charter does not provide any formula wherebge®a Assembly resolutions can be
regarded as anything more than recommendationsgeneral international usage, a
recommendation may describe a legal act which sgpsea desire, but which is not
binding on addressees. In the present context, r@eAssembly resolutions as such do
not have any legislative character whatsoever: tagyonly form the basis for presuming
the creation of general principles. Yet, generalgiples can only be regarded as legally
binding if they are expressly recognised by the kRmber states. Unfortunately, no
express recognition to that end has occurred. &bislative history of the Charter also
confirms that the attempt to grant the General médg a law- making function was
rejected.

The ICJ in theéSouth- West Africa case decided that ‘Resolutions of the United Nations
General Assembly... are not binding, but only rec@ndatory in charactet.

Resolution can't interpret as conclude into an agrement:

The resolution cannot be interpreted as the coielu®f an agreement under
international law, because the provisions of tharte state that states’ consent does not
express an intention to enter into a legally bigddbligation.

Addressees of General Assembly Resolutions and Opéive words used in it:

The General Assembly has addressed its Resolutioribe members of the United
Nations collectively, to a particular member or nems, to states, to non- member states,
to the security council,, the Economic and Socializil and the Trusteeship Council, to
committees, commissions and specialized agenciesthé Secretary-General, the
Secretariat, and even to groups of private indizisluIn addition there have been
declaratory resolutions with no particular addresgénally there are resolutions in
which the General Assembly performs a specific ast, for example, the election of
members of a council, the establishment of subsidi@rgan, the approval of an
agreement, of a report, or of a budget, and theogpiation of funds.

Resolutions have not been forced into a stereotymen. On the contrary, the General
Assembly has shown considerable ingenuity in itecsen of operative words. In

resolutions addressed to states it has employed wards as ‘recommend’, ‘requests’,
‘invites’, * urges’, ‘calls upon’, * express the pe, ‘considers’, firmly maintains’, and

‘appeals to'. In resolutions addressed to the StycGouncil or to its members will be

found the following: ‘requests’, ‘recommends’,” egps its confidence that’, ‘earnestly
requests the permanent members’. In addressing @bencils, commissions and
committees , the General Assembly has also empleiaiar words as ‘recommend’,

‘requests’, ‘urges’ and ‘invites’, but in additignhas used ‘directs’ and ‘instructs’. From
this rapid glance at the resolutions of the Gen&sslembly it is evident that no single
conclusion can be made concerning the legal statbinding force of every resolution.

In other words, the effect of the resolution muastyvwith the circumstances peculiar to
each resolution.



Ashalika Pandey Page 25
Two major considerations are involved:

1. The first concerns: the authority or competencehef General Assembly in
regard to the subject matter, to the addresseetoatiee contemplated action or
decision.

2. The second concerns: the intention of the Geessa¢mbly in adopting a given
resolution, for even where a body may be compatentake a binding decision
it may voluntarily limit its action to somethingsie

General Assembly Resolution: fundamental importanceas evidence of customary
rule of international law:

It is common to argue that a General Assembly wtigmi is of fundamental importance
as evidence of customary international law. Butrésolution itself does not constitute
customary rules of international law, nor doegdate an international agreement despite
the affirmative views expressed in favour of itthg members of the United Nations. A
resolution may at best help to crystallize emergougtomary international law or
contribute to the formation of new customary int&tional law. Indeed, as thenal ILA
Report on the Formation of Customary General Inddional Law notes,General
Assembly resolution don't ipso facto create newe mflinternational law.

According toBrownlie, resolution relating to legal questions in the &ahAssembly
may, however, constitute material sources of custom

Test'? to determine: Whether General Assembly resolutionsonstitute customary
rules of international law:

The first test to determine whether General Assgmbolutions constitute customary
rules of international law is to establish the tease of uniform and consistent state
practice. Such practice has to be recognized Ity ata'obligatory’; that is an established
opinion jurishas to be found.

CASE: North Sea Continental Shelf

In this case, the ICJ ruled on the strict requingimedf proving an establisheopinio
juris.’®* The question was: Where the text of General Assem#solution expressly
points out that the states are expressin@inion juris with their vote, or where it is
evident from the circumstances that the vote inAbgembly constitutes apinion juris
Does the resolution then necessarily constitutele of customary international law?
Simma has argued that to a certain extent contemponéeynational communication and
interaction expressed through the General Assenaslylutions in the form of statements
rather than actions qualify as evidencepihion juris.

In short, we can say that General Assembly resolwns do not constitute rules of
international law in accordance with Article 38(1)@) or Article 38(1)(b) of the ICJ
statute.
In response to an inquiry addressed to the DepattaoieState concerning the legal effect
of resolutions and declarations of the General g, a Deputy Legal Advisor of the
department responded:

....It is fair to state that General Assembly resioins are regarded as
recommendations to Member States of the UnitedoNsitiTo the extent, which is
exceptional, that such resolutions are meant taédaratory of international law, are
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adopted with the support of all members, and argeoled by the practice of States, such
resolutions are evidence of customary internatidaal on a particular subject matter.

It is clear from the above that these are substiaotinditions. The statement speaks of
resolutions which are “declaratory” of internatibiteav, which may be read to exclude
resolutions which are frankly lawmaking rather thimtlaring. Such resolutions must be
adopted with the support of “all members”, not dynwith the support of the major
groups. And such resolutions must be “observedstate practice, though it is not
specified how universally. If these conditions areet, then such resolution are
“evidence” of customary international .

General Assembly resolutions: strong evidence inwamaking as well as in decision
making:

General Assembly resolutions have provided strondeace in law-making in general,
as well as in the decision-making in the World Gotihe resolutions have contributed to
international treaty law by developing principlesigh are later incorporated into
international agreements. In addition to the® Covenants of 1966we may cite the
Outer Space Treaty of 1967which is based on a declaration of the Generakbly
dating from 1963 on the activities of states in #x@loration and exploitation of outer
space’® Similarly, the extension of the scope of Interoasil humanitarian law to wars
of national liberation by Article 2(4) of the Preow Additional to the Geneva
Conventions of 12 August 1949, and relating toRhatection of Victims of International
Armed Conflicts (Protocol 1) of 8 June 1977, haglified the substantive content of
resolution 3103 (XXVIII).

General Assembly resolutions symbolize evidenceustomary international law and
have an important function in the development oftamary law.General Assembly
resolutions form the basis upon which states mdypeaperly and can accelerate the
generation of norms of customary international kywswiftly articulating new problems.

Likewise, individual General Assembly resolutionsivé had significance in the
judgments of the ICJ in determining customary im&ional law.

For example, in its advisory opinions in thamibia and Western Sahara casesthe ICJ
referred to the Declaration on the Granting of petedence to Colonial Countries and
People® as the basis for the process of decolonization.

In theNicaragua case the ICJ referred to the Declaration of Princippédnternational
Law Concerning Friendly Relations and Co-operaamng States in accordance with
the Charter of the United Natidhsis regards the principles of non-intervention.

Thus, the importance of at least some of the GéAaisembly resolutions is beyond any
doubt. Some go a step further to argue that suehiapresolutions at some point may
constitute a peremptory nornjus cogens®

General Assembly Resolution: if passed by conseAsugher consideration regarding
General Assembly resolution is: If a resolutiongeineral Assembly is passed by all
member states i.e. with consensus or without aggting vote then would it amount to
any change in the legal effects of the resolutionwould it amount to creation of

Customary International law?
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Eric Suy, the Legal Counsel of the United Nations, has:SHm General Assembly’s
authority is limited to the adoption of resolutionEhese are mere recommendations
having no legal binding force for member statesei®a declarations adopted either
unanimously or by consensus have no different statithough their moral and political
impact will be an important factor in guiding nat@ policies. Declarations frequently
contain references to existing rules of Internatidaw. They don’t create, but merely
restate and endorse them. Other principles comtdimsuch declarations may appear to
be new statements of legal rules. But the meretfattthey are adopted does not confer
on them any specific and automatic authority. Thestmone could say is that
overwhelming ( or even unanimous) approval is aicetion of opinion juris sine
necessitaits;but this does not create law without any conconiifamactice, and that
principle will not be brought about until states difg their national policies and
legislation. It may also arise, however through there repetition of principles in
subsequent resolutions to which states give thepraval. The General Assembly,
through its solemn declarations, can therefore giwe important impetus to the
emergence of new rules, despite the fact that dopteon declarations per se does not
give them the quality of binding norm¥”

Suy’s analysis rightly emphasizes the importancstate practice. However, it also give
weight to “the mere repetition of principles in selguent resolutions to which states give
their approval” which is open to question.

There is an arbitral award Brofessor Rene-Jean Dupuyacting as Sole Arbitrator in
the case offexaco Overseas Petroleum Company and California Asiatic Oil Company

v. The Government of the Libyan Arab Republic® Professor Dupuy’s extensive analysis
of the legal force of declarations of the Generasémbly supports the following
conclusions:

First, the award clearly contemplates that a General rAlsBe resolution may be
declaratory of international law.

Second, however, in order to be so, it must be “accepteg’ab least a majority of
member states representing all of the various grooip at least, of the relevant group; a
resolution voted through by two — thirds of the &h Assembly which did not, for
example, attract the support of the market econstamgs on questions of interest to them
cannot be an authoritative exposition of the candémternational law.

Third, acceptance must be manifested by the practiGage bf the states in conformity
with a resolution as well as their votes for thgotation.

Fourth, member states may effectively register their acreg or rejection of purported
declarations of international law contained in Gahéssembly resolution not only by
voting but by what they say, for example, in staata of reservation recorded at the
time of the adoption of a resolution.

Fifth, a resolution supported without the support of tlegomgroups- without the support
of the international community as a whole- doesgate to “delegitimize” an existing
rule of customary international law.
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These are important holdings. Some — especiallyhgper the last — may prove
controversial®

Prof Samuel A. Bleicherremarked, “There are several ways in which a réisoiuby
being linked to one or more of the traditional s@srof international law can serve as a
law -creating mechanism. A resolution can interginet United Nations Charter or other
treaty, accelerate the development and clarifysttepe of a customary rule or identify
and authenticate a ‘general principle of law redegph by civilised nations’. A resolution
tied in this way to a traditional source of intefoaal law may reasonably be relied upon
as a definite statement of international FAw.

In one of his dissenting opinion®dge Abjandro Alvarez of the International Court

of Justice remarked that the declarations by and resolutairnthe General Assembly,
though not of binding character in themselves, meyuire a binding force on receiving
the support of public opinion. In this connecti®of. Krzysof Skubisewski has
remarked that since the resolutions of the Genksakmbly are addressed to member
States and Govenment, their effectiveness natuddlyend upon the backing and
compliance of the member states.

Moreover, a General Assembly resolutions may sonestifocus, crystallise, formulate
and express world opinion. As remarked fyBlaine Sloan“The Assembly’s moral
force, “is in fact a nascent legal force which negjoy in the rounded words of Justice
Cardozo, a twilight existence hardly distinguisteafsom morality and justice until the
time when the ‘imprimatur’ of the world communityllattest its jural quality.”

Conclusion

There are circumstances under which a resolutiothefGeneral Assembly produces
important juridical consequences and possessednpitegal forces. As a general rule,
however, resolutions, for lack of intention or cmdatory power in the Assembly do not
create binding obligations in positive law. Withgaed to these resolutions,
‘recommendations’ within the normal meaning of therd, there remain important
problems of status and effect.

Although a large majority supports the view thatsinciecommendations have legal
force, the opinion also prevails that General Assemblypmaoendations possessoral
force and should, as such, exert great influence. Reptatves in describing the effect
of General Assembly recommendations have used @guases as ‘moral force’, ‘moral
authority’, ‘moral weight’, ‘moral power’, ‘moraluydgement’, ‘moral obligation’ and
‘morally binding’. The exact nature of this morakde is not easy to define. Although it
is true that early hopes in regards to Assemblgpluoéi®ons have not been immediately
realizes, the view that the expression ‘moral fohas no positive content and is merely
a diplomatic way of indicating that there is nodkgi.e. binding force, cannot be
accepted.

Various reasons have been advanced to explain wehgi@l Assembly recommendations
should exert great influence. Emphasis has beewreglaon the fact that the
recommendations represents the will of the majarftyations and is an expression of
world opinion.
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The force of the recommendation is not derived feppudgement made in an internal
court of conscience, but from a judgement madernbgrgan of the world community and
supported by many of the same considerations wsuplport positive international law.
The resolution by the General Assembly as a colieatorld conscience is itself a force
external to the individual conscience of any giwtate. It is submitted that in view of
those considerations the ‘moral force’ of the Gah&ssembly is in fact a nascent legal
force which may enjoy, in the rounded words of idesCardozo, a twilight existence
hardly distinguishable from morality or justice linhe time when the authority of the
world community will attest its jural quality.
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Right to Health is Basic Human Rights — Is it a Dient Dream
in India

Dr. Kiran Sharma’

Introduction

The “enjoyment of the highest attainable standdrchealth has been recognized as a
fundamental rights” by the International commursityce the adoption of the constitution of
the World Health Organization (WHO) in 1946 wellfdre the Universal Declaration of
Human Rights (UDHR) in 1948.The World Health Orgaion is the principle
organization which is concerned with public healtlits aim is “Health for all from
conception till death”. Right to health is not andamental right in India but it is a
fundamental right in various countries includingslpA, Canada and United Kingdom. .1t is
a state issue; hence it is left on the State te take of the health of citizens. Right to health
includes —

1) Right to pollution free environment

2) Right of doctors help and assistance

3) Right to good health — physical , as well as mental

Measures in India

Constitution of India- Article 21 speaks about tigh life which is inclusive of good health,
medical assistance by doctors and pollution freérenment.

Article 41- States that the right is to be protddr®m sickness and disablement.

Article 42- States that the state should maintaimdn condition of work and maternity
relief.

Article 47-State should raise or increase the lafehutrition , standard of living and
protection of public health . It also prohibits thensumption of intoxicated drugs and
drinks except if it is required for medical purpsse

Article 51(A) (g.)- It is the duty of every citizeto protect the natural environment and
protect the forest, rivers, lakes, etc. from patlatand damages because its damage affects
the health and life of a person.

Article 48(A) - It is the duty of the state to peot the natural environment and maintain
public health.

Factories Act 1948- It has the provisions for emgusafe working condition. Each state of
India have formed” Employees State Insurance Catjmor’ for protection of health of
workers and their family members like parents gewithildren’s.

International Measures
World Health Organization —It is a basic organizatior protection of health of the world
people through various policies and assistance.

" Assistant Professor, SNDTWU Law School, Mumbai.
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Universal Declaration of Human Rights- Article 2btloe UDHR states that “ Everyone has
the right to standard of living adequate for thaltieand well being of himself and of his
family , including food , clothing , housing , medi care and necessary social services”.

International Convention on Economic Social andt@al Rights-Article 12 expressed
concern for child mortality, still birth and envirmental hygiene and obliged State parties
to take steps to prevent or control epidemics arudipational diseases. Particular emphasis
was laid on healthy development of the child.

International Convention on Civil and Political Rig-Article 10(1) and 10(3) make
provisions for the health and well beings of priex@nby ensuring proper treatment for them.
There are other international convention and teatvhich deals with the rights of
particular class of persons to health for eg. CEDAWch provides that state parties shall
take all appropriate measures to eliminate diso@tion against women in the enjoyment of
the rights to protection of health and to satisfgrking conditions including the safe
guarding the the function of reproduction.

Co- relation of health with
(@) Law of Contract — In case of doctors if hesle treats and there is under influence due
to his or her higher position , he or she willliadle to pay damages under Section 75 of
the Act. “Spondes Peritimarits” means one who hasskill must exercise it in correct way.
This maxim is equally applicable to doctors as vaeltl under the law of contract falls on
the doctor to take care of the health of the paied protect his health and life and not to
violate this contract by negligence.
(b) Law of Tort - For the negligence of doctor esdies is available under law of Tort.
(C) Law of I PC-Mercy killing is an offence unddng law which has direct nexus to right
to health.
(d)Law of Consumer Protection Act-Under this lavihié health of a consumer is affected
by the product or appliances and services manufttby industries or companies the
consumer can go for the compensation.
Other Provisions-Human Organ Transplant Act 193/@nt and prohibits the removal of
the body like kidney ect. except in two conditiens
1. Medically it has to protect the life of the persomtich is to be proved
satisfactorily.
2. With the consent of the patient and his relativéenvhis recovery is not possible.
for example if the dying person wants to donateseyedney will be allowed.

9™ Plan 1997-2002- The main objectives including fifimg the basic requirements such as
health, drinking water, sanitation."LPlan 2007-2012- The major objects including pavert
alleviation, health etc.

Facts and Figures(Magnitude of the Problem)- Degpiitvarious national and international
measures to protect the health of the people iralsituation is worst . Poverty is the main
reason for poor health which is deeply rooted @idn soil .Poverty line has been measured
in India based on three basic component —

a) The minimum nutritional level of subsistence.

b) The cost of minimum diet that may provide the mimimlevel

c) The per capita consumption expenditure incurredien
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As per the World Bank Report 2003 almost 80% ofdisdvast population is below poverty
line. More than 70% people are living in rural a.dadia has 22% world’s poor population.
The planning Commission of India estimated thab%y .of the population is still living
below poverty line in 2004-2005. The criterion useals monthly per capita consumption
expenditure of below Rs 356.35 for rural areas Badb38.60 for urban areas. One study
found anemic in over 95% of girls aged 6 to 14 middtta, around 67% in Hyderabad,
73%in the New Delhi and 18% in Madras. Anemia iasB2 women’s susceptibility to
diseases such as tuberculosis and reduces theyewergen have available for daily
activities such as household chores, child careagnidulture labour .Medical facilities are
mostly not available on time.

Indian Organ Bazar

Due to poverty various Indian go to foreign cowedrand sale their body parts organ. More
than 1.3 billion people are poor and around 60iomlchildren are unnourished. Therefore
poverty is the main cause which affects the hurneaith by non consumption of good and
nutrient food.

Remedies

If the health of a person is violated due to angsom like pollution, environmental or
ecological damage etc. being it is a fundamentddtrof a person under Article 21 of the
Constitution of India he can go to High Courts ap&me Court under Art. 226 or 32.

Conclusion

As we have seen from above there is a gross \oalatf right to health in India despite of
laws and the role of judiciary. Therefore RighHealth is Basic Human Rights is a Distant
Dream in India is a true fact. There should becstmplementation of laws and awareness
amongst people should be daily routine about begitts for the protection of health.
Definition of poverty should be changed and belawvasty line should be define as per the
actual expenses to live healthy life. Right to tre& basic human right and all other rights
can be enjoyed only when we are healthy.

Right to “Healthy mind resides in healthy body”. i¢ said in Vedas “Vayam
Rakshami’means protect the health. For good healdalthy atmosphere is necessary
because health is related with nature ecology.|&mcatmosphere free from air pollution,
water and noise pollution is needed. The progredspaosperity of the nation depends upon
healthy citizens as they are the assets of themstind in all the constitution of the world
the right to health in included which is to be peied by rule of law because life means
healthy life. For good health natural resources liarest, lakes, rivers, seas etc. must be
protected. Hence the development should be subtaidi@velopment then only the life of
the people will be safe and health will be protddecause without good health right to
development has no meaning. Hence right to healthckean environment and “health for
all” should be our moto, because “Health is Wealth”
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Role of Prosecutors in Criminal Justice Administraton:
An Analysis

Dr. M. Asad Malik*
Introduction
Criminal justice system is an established arrangemdich leads to the attainment of a
particular object. It reflects the response of sleeiety to crimes and criminals. In a
country, it is designed to protect the citizenshef country from the onslaught of criminal
activities of a section of the community which itgks in such acts. The main aim of
criminal justice system is to punish the guilty aptbtect the innocent. The key
components engaged in this role are the policesgaudion, courts, and defence. Each of
these has an important role to play in the crimijoatice administration. A fair and
effective administration of justice is the cornerst of a free society and an essential
component of public confidence in the institutiafig& Government.

There are two legal systems prevailing in the workl the Adversarial system
(Accusatorial or the Common law system) and Itiguisitorial systemContinental or
the Civil law system). Adversarial system presunied theaccused is innocent until
proved guilty,and the burden of proving guilt rests with thesa@uition. It is the system
of law that relies on the contest between each @teorepresenting his or her party's
positions and involves an impartial person or grofipeople, usually a jury or judge,
trying to determine the truth of the case. The eshmal system presumes that the best
way to get the truth is to have a “contest” betwé®n prosecution and the defence. In
this system of criminal trial the prosecutors wilbsecute the accused, who, in turn, will
employ competent legal services to challenge tideeace of the prosecution. In contrast,
in inquisitorial trial system, responsibility fdné production of evidence at trial is the job
of the trial judge and it is the trial judge whocikes which witnesses will be called at
trial and who does most of the questioning of wsses.This paper is aimed to make a
comparative study of role of the Prosecutors inmemal justice administration in
England, America and India. The paper will alsocdiss the duties and responsibility of
Public Prosecutors in India.

It is the obligation of the state to protect basyhits and to deliver justice to victims of
crimes fairly and quickly. In the adversarial systef criminal trials on behalf of the
state, prosecuting agency is responsible for putsgrthose found by the police to have
committed a criminal offence. The prosecutor apigairby the state to be the proper
authority to plead on behalf of the victim. In tlusntext prosecution plays an important
role and the counsel engaged by the victim hasliraited role.

The word 'procurator' is derived from the Latin @procurowhich means | care, secure,
protect'.'‘Public Prosecutor’ is defined in some countriesaa$ublic authority who, on
behalf of society and in the public interest, eesuthe application of the law where the

* Assistant Professor, Faculty of Law, Jamia Millia | slamia, New Delhi.
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breach of the law carries a criminal sanction andoatakes into account both the rights
of an individual and the necessary effectivenesiseo€riminal justice system

England

In the UK, the institution of public prosecutors enged to stop the practice of private
prosecution, i.e., prosecution by the victims dfmes. The private prosecution system
was abused. There were vexatious litigation. Atke, absence of a functionary to take
care of public interest augmented the developméntublic prosecution. Today, the
public prosecution system in the UK has been raozgd as Crown Prosecution Service
with the Director of Public Prosecutions at the ol Crown prosecutors at the lower
levels? The Crown Prosecution Service is responsible fosgcuting criminal cases
investigated by the police. It is the principabgecuting authority. The main object of
criminal Justice System in England is to delivestite through the independent and
effective prosecution of crime, fostering a cultwe excellence by supporting and
inspiring each othetCrown Prosecution Service prosecutors preparesdaseourt and
present cases in both the magistrate’s courtshantigher courts.

In England and Wales, the office of the DirectoPaiblic Prosecutions was first created
in 1880 as part of the Home Office and had its @@partment from 1908. Director of
Public Prosecution was only responsible for thespcation of a small number of major
cased. The Royal Commission reported in 1981 in favourthd establishment of an
independent public prosecutor system, after debtitesCrown Prosecution Service
(Hereinafter referred to as CPS) was created byPtleecution of Offences Act 1985
The Act created a National Crown Prosecution Senheaded by the Director of Public
Prosecutions and formally accountable to the AdprGeneral. The CPS has a duty to
take over all prosecutions instituted by the po(mecept for certain minor offences), and
has a power to take over other prosecutions. Th® W&s therefore accorded a status
independent of the police.

The CPS includes, as part of its overall aim, dbiesistent, fair and independent review
of cases' and 'their fair, thorough and firm préstgon at the court.' The Code itself
spells this out in a little more detail:

“Crown Prosecutors must be fair, independent andctibe. They must not let any
personal views about ethnic or national origin, sekgious beliefs, political views or the
sexual orientation of the suspect, victim or wigedluence their decisions. They must
not be affected by improper pressure from any sotfrc

Thus, the CPS exists in England to ensure thatgvdoers are brought to justice, victims
of crime are supported and that people feel safdheir communities. The concept of
‘Criminal Justice Unit'" has been introduced in Eamgl to bring about greater
coordination between the police department ancCi8.

USA

The criminal justice system in American is based am adversarial model and

characterized by the concept alue process’ which involves numerous rights of

defendants. In the criminal justice system of thetédl States, a person is innocent until
proven guilty. The system of criminal justice isrgmosed of various components, such as
the police, prosecution, defense, courts, and ctioress. The Prosecutor plays an

important role in the criminal justice system ofAIS
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Prosecutors are to prosecute those for whom tlieeee suggests guilt and release those
against whom sufficient evidence of guilt does exist. But the system does not always
work that way. Prosecuting attorneys also posse=# gliscretionary power. They may
decide not to prosecute some cases and emelteaprosequiwhich means “I refuse to
prosecute.” If they decide to prosecute, they ntlymzan do so even in cases those
demand a grand jury indictment, for the grand usyally follows the recommendations
of the prosecutof Prosecuting attorneys also have the power to disuge prosecution.
They may argue that the state has insufficientexdd to win the case. If the defendant is
found guilty, the prosecuting attorney may recomdhémiency in the sentence or the
mogt severe sentence. Here again, the recommemsiatiqprosecutors are often carried
out.

The Code of Professional Responsibility of the Aicger Bar Association makes it clear
that the prosecutor has definite functions to Hulfi“The responsibility of a public
prosecutor differs from that of the usual advochts;duty is to seek justice, not merely
convict.” The canon continues with specific charghe prosecutor must make timely
disclosure to the defense attorney of evidence rifight point to the innocence of the
defendant or to a mitigation of the degree of tifferse for which the defendant is
accused or which might suggest reduction in pungtimin addition, the prosecutor
should not intentionally avoid pursuing evidenceawese he or she thinks it will damage
the case of the state against the accued.”

The United States Supreme Court has explored gpldiegd the role of a prosecutor in
several case$.In United States v. Wade,"'the court held that: “Law enforcement officers
have the obligation to convict the guilty and tokenesure they do not convict the
innocent. They must be dedicated to making the inemtrial a procedure for the

ascertainment of the true facts surrounding thensi@sion of the crime. To this extent,
our so-called adversary system is not adversargllahor should it be. But defense
counsel has no comparable obligation to ascertairpaesent the truth.”

In Berger v. United States,*the Court held that: “The (prosecutor) is the repreative
not of an ordinary party to a controversy, but sbaereignty whose obligation to govern
impartially is as compelling as its obligation tovern at all; and whose interest,
therefore, in a criminal prosecution is not thahall win a case, but that justice shall be
done. As such, he is in a peculiar and very defisiénse the servant of the law, the
twofold aim of which is that guilt shall not escapeinnocence suffer. He may prosecute
with earnestness and vigor -- indeed, he shouldgadoBut, while he may strike hard
blows, he is not at liberty to strike foul ones.idtas much his duty to refrain from
improper methods calculated to produce a wrongéuiviction as it is to use every
legitimate means to bring about a just one.”

Thus, the prosecutor is an administrator of justae advocate, and an officer of the
court; he must exercise sound discretion in théopaance of his or her functions. It is
the responsibility of the prosecutor to preparenfarcharges. He may, (i) decide which
charges to press; (ii) even refrain from pressimarges at all; or (iii) suspend trial that is
already under way’. The prosecutor is to seek justice, not merelyotvict. It is also an
important function of the prosecutor to seek t@maf and improve the administration of
criminal justice**



Dr. M. Asad Malik Page 37
India

In India we adopted the adversarial system basedhenaccusatorial method. The
accused is presumed to be innocent and the busden the prosecution to prove guilt
beyond reasonable doubt. Indian system owes @indo the office of public prosecutors
from the British Colonial Rulers. The State beihg tustodian of the interests of the
society has an obligation to prosecute the personnutting an offence and get him
punished. If any offence is committed, the policdl start investigation and files the
charge-sheet. When the prosecution is initiatedfiliyg a charge-sheet, the Public
Prosecutor comes into the picture. Actually thelieuProsecutor is essentially counsel
for the state for conducting the prosecution oralfedf the state. Thus, the prosecution is
the wing of the State that has been entrustedthishduty of appearing on its behalf and
securing justice to the victim of a crime.

The Central Government and each State Governmerd pawer to appoint Public
Prosecutors for conducing the prosecutions andr athieninal proceedings on their
behalf in the High court, Session Court or the CafirMagistrate'’ It is undoubtedly
true that the Public Prosecutor is the officer loé ttourt, as indeed every advocate
practising before the court is, and he owes argatitin to the court to be fair and just: he
must not introduce any personal interest in thesgmotion nor must he be anxious to
secure conviction at any cost. He must presentdale on behalf of the prosecution fairly
and objectively®

Provisions under the Code of Criminal Procedure
Public Prosecutor means any person appointed wedéon 24, and includes any person
acting under the directions of a Public Prosectitor.

Section 24of Cr.P.C. provides: (1) For every High Court, @entral Government or the
State Government shall, after consultation with thigh Court, appoint a Public
Prosecutor and may also appoint one or more AdditidPublic Prosecutor, for
conducting in such Court, any prosecution, appealtioer proceeding on behalf of the
Central Government or State Government, as themagéee.

(2) The Central Government may appoint one or rRarglic Prosecutors for the purpose
of conducting any case or class of cases in angaljor local area.

(3) For every district, the State Government shpajpoint a Public Prosecutor and may
also appoint one or more Additional Public Prosexsufor the district: Provided that the
Public Prosecutor or Additional Public Prosecutppainted for one district may be
appointed also to be a Public Prosecutor or anthuadil Public Prosecutor, as the case
may be, for another district.

(4) The District Magistrate shall, in consultatmith the Sessions Judge, prepare a panel
of names of persons, who are, in his opinion fibéoappointed as Public Prosecutor or
Additional Public Prosecutors for the district.

(5) No person shall be appointed by the State Guornent as the Public Prosecutor or
Additional Public Prosecutor for the district urdelsis name appears in the panel of
names prepared by the District Magistrate undersgation (4)

(6) Notwithstanding anything contained in sub-s@ti{5), where in a State there exists a
regular Cadre of Prosecuting Officers, the Stateye@ument shall appoint a Public
Prosecutor or an Additional Public Prosecutor dntyn among the persons constituting
such Cadre:
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Provided that where, in the opinion of the StatevéBoment, no suitable person is
available in such Cadre for such appointment thateBment may appoint a person as
Public Prosecutor or Additional Public Prosecuts the case may be, from the panel of
names prepared by the District Magistrate underssation (4).

(7) A person shall be eligible to be appointed dublic Prosecutor or an Additional
Public Prosecutor under sub-section (1) or subiesed®) or sub-section (3) or sub-
section (6), only if he has been in practice aadwocate for not less than seven years

(8) The Central Government or the State Governmeayt appoint, for the purposes of
any case or class of cases, a person who has @eactice as an advocate for not less
than ten years as a Special Public Prosecutor.id&vhat the Court may permit the
victim to engage an advocate of his choice to tgkis prosecution under this sub-
section.

(9) For the purposes of sub-section (7) and subese¢8), the period during which a
person has been in practice as a pleader, or haerexl (whether before or after the
commencement of this Code) service as a PubliceBabsr or as an Additional Public
Prosecutor or Assistant Public Prosecutor or dénesecuting Officer, by whatever name
called, shall be deemed to be the period duringhvBuch person has been in practice as
an advocate.

Section 25provides for the appointmemf Assistant Public Prosecutoby the State
Government or by the Central Government for coridggbrosecutions in the Courts of
Magistrates. No police officer shall be eligibte ie appointed as an Assistant Public
Prosecutor as a general rule. But if no Assistaitli® Prosecutor is available for the
purposes of any particular case, the District Magjis may appoint any other person to
be the Assistant Public Prosecutor in charge dfdhse, Provided that such police officer
is below the rank of Inspector and he has not takgnpart in the investigation into the
offence with respect to which the accused is bpimgecuted®

The Public Prosecutor or Assistant Public Prosedatoharge of a case may appear and
plead without any written authority before any Gaorwhich that case is under inquiry,
trial or appeal? If any such case any private person instructs adeleto prosecute any
person in any Court, he shall act under the divastof the Public Prosecutor or Assistant
Public Prosecutor, and may, with the permissiothefCourt, submit written arguments
after the evidence is closed in the c2deurther, it has been provided that the Advocate-
General or Government Advocate or a Public Proseaut Assistant Public Prosecutor
shall be entitled to conduct the prosecution withmrmissiorf:

Other than above mentioned provisions it has beegifically provided that in every
trial before a Court of Session the prosecutionllsha conducted by the Public
Prosecutof” The Public Prosecutor or Assistant Public Prosecint charge of a case
may, with the consent of the Court at any time kefthe judgment is pronounced,
withdraw from the prosecution of any person eitfpenerally or in respect of any one or
more of the offences for which he is trfél. the matter relates to the Central
Government and prosecutor is not appointed, he semk the withdrawal from the
prosecution only after obtaining the permissionhaf Central Governmeft.The Public
Prosecutor also plays a very important role in pli@ayaining. The Public Prosecutor, the
police officer who has to investigated the case,abcused and the victim of the case to
participate in the meeting to work out a satisfacttisposition of the casg.
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The Law Commission in its 154 report suggested:“...... a separate prosecution
department may be constituted and placed in chairga official who may be called a
‘Director of Public Prosecutions® Section 25-A as inserted byhe Code of Criminal
Procedure (Amendment) Act, 20@mpowers the State Government to establish the
Directorate of Prosecution consisting of a DireatbiProsecution and as many Deputy
Directors of Prosecution as it thinks fit. The i shall work under the administrative
control of the Home Departmefit. A person shall be eligible to be appointed as a
Director of Prosecution or a Deputy Director of $&oution, only if he has been in
practice as an advocate for not less than ten ywatssuch appointment shall be made
with the concurrence of the Chief Justice of thgtHCourt®

The state governments are yet to implement theseigions. Reorganization of the
public prosecution system in this pattern may helfwt in preventing police torture,
harassment and delays. There would be more trarsparin the police-citizen
relationship if the public prosecutor were an irglegeent functionary interposed between
the police and the couft.

Judicial Pronouncements

The Cr.P.C. does not mention about the spirit inctvithe Public Prosecutors are
suppose to perform their duties and responsitslitiehe Judiciary has highlighted the
importance of the office of the Public Prosecutod ¢heir role in the criminal trials. A
Public Prosecutor is an officer of the court anaypl the important role in the
administration of criminal justice. The Allahabadghl Court in Queen-Empress v.
Durga,*® has pointed out the role of a Public Prosecutdolémws:

“It is the duty of, a public prosecutor to condtlzt case for the Crown fairly. His object
should be, not to obtain an unrighteous convictimrt, as representing the Crown, to see
that Justice is vindicated; and in exercising hgmttion as to the withesses whom he
should or should not call, he should bear that imdm In our opinion, a Public
Prosecutor should not refuse to call or put in® whtness box for cross-examination a
truthful witness returned in the calendar as a egtnfor the Crown, merely because the
evidence of such witness might in some respecfavmirable to the defence. If a Public
prosecutor is of opinion that a witness is a falggness or is likely to give false
testimony if put into the witness box, he is notibd, in our opinion, to call that witness
or to tender him for cross-examination.”

The Supreme Court has held in the cas8hifrao v. Emperor,* that: “The object of the
criminal trial is to find" out the truth and to éemine the guilt or innocence of the
accused. The duty of the prosecutor in such aigriabt merely to secure conviction at all
costs but to place before-the Court whatever evieléds possessed by the prosecutor,
whether it be in the favour of the accused or ajaitme accused and to leave to Court to
decide lég)on all such evidence whether the accusadowwas not guilty of the offence
alleged.

In State of Bihar v. Ram Naresh Pandey®, which is the first important case dealing with
the interpretation and application of Section 3Ris Court while deliberating on the role
of a Public Prosecutor said: “.. .it is right tan@mber that the Public Prosecutor (though
an executive officer as stated by the Privy CoungilBawa Fagir Singh v. King
EmperoP?) is, in a larger sense, also an officer of thercand that he is bound to assist
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the court with his fairly considered view and thmuit is entitled to have the benefit of
the fair exercise of his function. It has also ®® dppreciated that in this country the
scheme of the administration of criminal justicethst the primary responsibility of
prosecuting serious offences (which are classiisdcognizable offences) is on the
executive authorities. Once information of the cassion of offence reaches the
constituted authorities, the investigation, inchglicollection of the requisite evidence,
and the prosecution for the offence with referetaceuch evidence, are the functions of
the executive. But the Magistrate also has allofigittions in the course of these
stages....In all these matters he exercises disnegtidunctions in respect of which the
initiative is that of the executive but the respbitisy is his.”*®> (Ed.: emphasis in
original)

In the case oBubhash Chander v. State,*® the Apex Court has thus observed: “It is the
public prosecutor alone and not any other executit@ority that decides withdrawal of
prosecution. Consent will be given by the Publiogecutor only if public justice in the
larger sense is promoted rather than subvertediddy withdrawal. In doing so, he acts as
a limb of the judicial process, and not as an esitenof the executive. He has to decide
about withdrawal by himself, even where displeasmay affect his continuance in
office. None can compel him to withdraw a case. Pphblic prosecutor is an officer of
the Court and is responsible to the Court.”

Per Bhagwati, C.J. and Oza, J. Smeonandan Paswan v. State of Bihar,®” “The Public
Prosecutor is the counsel for the Government fadaoting prosecution on behalf of the
State Government or the Central Government, agdse may be. He is an officer and
like every advocate practicing before court, he alwes an obligation to the court to be
fair and just; he must not introduce any persontdréest in the prosecution nor must he
be anxious to secure conviction at any cost. Het ipresent the case on behalf of the
prosecution fairly and objectively. He is bound desist the court with his fairly
considered view and the fair exercise of his judgni&

In Shrilekha Vidyarthi v. State of U.P.*® wherein the following observations have been
made: (SCC p. 233, para 14) “This power of the ieu®losecutor in charge of the case is
derived from statute and the guiding consideration it, must be the interest of
administration of justice. There can be no doulst tthis function of the Public
Prosecutor relates to a public purpose entrustimgwith the responsibility of so acting
only in the interest of administration of justida.the case of Public, Prosecutors, this
additional public element flowing from statutoryoprsions in Cr.P.C; undoubtedly,
invest the Public Prosecutors with the attributdafler of a public office which cannot
be whittled down by the assertion that their engaayd is purely professional between a
client and his lawyer with no public element atiagfto it.”

A very significant aspect of the role of the pragec as interpreted by the Supreme
Court in the case oShiv Kumar v. Hukam Chand,® is that the duty of the Public
Prosecutor is to ensure that justice is done.aliedtthat if there is some issue that the
defense could have raised, but has failed to dahem that should be brought to the
attention of the Court by the Public Prosecutomdde she/he functions as, an officer of
the Court and not as the counsel of the State, tiwthintention of obtaining a conviction.
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This Court inHitendra Vishnu Thakur v. State of Maharashtra® held: “ .... A Public
Prosecutor is an important officer of the State &pmnent and is appointed by the State
under the Criminal Procedure Code. He is not agfdtie investigating agency. He is an
independent statutory authority. The public prosercis expected to independently apply
his mind to the request of the investigating agerefpre Submitting a report to the court
for extension of time with a view to enable theastigating agency to complete the
investigation.' He is no merely a post office doavarding agency. A Public Prosecutor
mayor may not agree with the reasons given by mivestigating officer for seeking
extension of time and may find that the investgathad n progressed in the proper
manner or that there has been unnecessary, déébmravoidable delay in completing
the investigation** (emphasis in original)

In State of U.P v. Johri Mal*® a three-Judge Bench of this Court held the Public
Prosecutors have greater responsibility to perfstatutory duties independently having
regard to various provisions contained in the @.Prhe Court further said that the
Public Prosecutors and the Government Counselgiiaynportant role in administration
of justice. Efforts are required to be made to iowerthe management of prosecution in
order to increase the certainty of conviction andighment for most serious offenders
and repeater.

It is also important to note the active role whigho be played b court in a criminal trial.
The court must ensure that the Prosecutor is dhiagduties to the utmost level of
efficiency and fair play. This Court, ifiahira Habibulla H. Sheikh v. State of Gujara®™,

has noted the daunting task of in a criminal trdlile noting the most pertinent
provisions of the law. It is useful to reproduce tassage in full: “The courts have to
take a participatory role in a trial. They are e&pected to be tape recorders to record
whatever is being stated by the witnesses. Se8tidrof the Code and Section 165 of the
Evidence Act confer vast and wide powers on Pregidfficers of court to elicit all
necessary materials by playing an active role énefidence- collecting process.

The Apex Court has in the famous caseZahira Habibullah Sheikh v. State of
Guijarat,*® has held; “Each one has an inbuilt right to baltdeith fairly in a criminal
trial. Denial of fair trial is as much injustice the accused as is to the victim and the
society, Fair trial obviously would mean a trialfdme an impartial Judge, a fair
prosecutor and an atmosphere of judicial calm. &l means a trial in which bias or
prejudice for or against the accused, the witnesth® cause which is being tried is
eliminated.”

In Manu Sharma v. State (NCT of Delhi),*” the court held: “The Public Prosecutor is a
statutory office of high regard. He does not repnéshe investigating agencies, but the
State. He has wider set of duties than to merefurenthat accused is punished, the
duties of ensuring fair play in proceedings, alevant facts are brought before court in
order for determination of truth and justice fol garties including the victims. These
duties do not allow e Prosecutor to be lax in anlyi® duties as against the accused. The
court mua’{[3 also ensure that Prosecutor is doingutiges to utmost level of efficiency and

fair play”.

The Court further observed: “Indian criminal jurisgdence, the accused is placed in a
somewhat advantageous position than under diffeamndprudence of some of the
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countries in the world. The criminal justice adretrition system in India places rights
and dignity for human life at a much higher pedesda accused is presumed to be
innocent till proved guilty. The alleged accused estitled to fairness and true
investigation and fair trial and the prosecutiorexpected to play balanced role in the
trial of a crime. The investigation should be judics, parent and expeditious to ensure
compliance with the basic rule of law. These ageftindamental canons of our criminal
jurisprudence and they are conformity with the ¢tumsonal mandate contained in
Articles 20 and 21 of the Constitution of Indf.”

In a very recent judgment in the caseMbhd. Shahabuddin v. State of Bihar,”® the
Supreme Court while casting a responsibility updre tState and securing the
independence of the prosecution and other ager@ssheld that, 'When the State
representing the society seeks to prosecute arpetise State must do it openly. In
dispensation of justice, the people should be fsadishat the State is not misusing the
State machinery like the police, the prosecutors ather public servants. The people
may see that the accused fairly dealt with andunpistly condemned.

A Public Prosecutor is really a minister of justa®d his job is none other than assisting
the State in the administration of justice andaict he is not a representative of any party.
The role of a Public Prosecutor in a criminal jostsystem has been very aptly put in the
following words:** “The Prosecutor has a duty to the State, to tleissd and to the
court. The Prosecutor is at all times a ministejusfice, though seldom so described. It
is not the duty of the prosecuting counsel to secarconviction, nor should, any
prosecutor even feel pride or satisfaction' inrttexe fact of success.”

In Deepak Aggarwal v. Keshav Kaushik,** the Supreme Court held that The Public
Prosecutor has a very important role to play in #wministration of justice and,
particularly, in criminal justice system. He hasalittimes to ensure that an accused is
tried fairly. He should consider the views, legiita interests and possible concern of
witnesses and victims. He is supposed to refuses¢oevidence reasonably believed to
have been obtained through recourse to unlawfuhoast His acts should always serve
and protect the public interest. The State beipgpaecutor, the Public Prosecutor carries
a primary position. He is not a mouthpiece of tineestigating agency.

Therefore, a Public Prosecutor has a wider setitiéslto ensure that rights of an accused
are not infringed and he gets a fair chance tdgnward his defence so as to ensure that
a guilty does not go scot free while an innocemas punished. It must be noted that

these duties do not allow the Prosecutor to beidaany of his duties as against the

accused.

Conclusion

It can be concluded that an efficient criminal icstsystem is one of the cornerstone of
good governance. Protecting the rights of the aatas well as the victims is the essence
of the criminal justice system in the democratiardoies governed by the rule of law.
The integrity of Criminal Justice System dependsruphe sense of devotion by its
various functionaries towards their duties. Thespoution is one of the essential
functionaries for the administration of criminalsjice system. The role of Public
Prosecutors in ensuring a fair trial is of parantdonmportance. The main objective of the
prosecution proceeding is to protect the innocadtseek conviction of the guilty. There
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is a need to improve the competence of the progecand enhance the efficiency of the
criminal justice system for satisfaction of the twits. The outcome of any criminal
justice system must be to inspire confidence ardteran attitude of respect for the rule
of law. In a democratic society judiciary can onlgrk satisfactorily when it is supported
by all the components engaged in this role.

References:

! Law Commission of India, ‘197Report Public Prosecutors’ Appointment,” Govtlrudia,
2006, p. 13.Quoted in Pushkar Anand,, ProsecuRate in Criminal Justice and the Dilemma ,
139AIRCri. L.J. 2011.

2K. N. Chandrasekharan Pillai ‘, Public Prosecutivindia’, 629Journal of ILI, Vol. 50:4
(2008).

®See http://www.cps.gov.uk/.

* National Human Rights Commission v. State of G{a09) 6 SCC 767.

> Andrew Ashworth and Mike Redmayrighe Criminal Process]75 (2004).

®1d., at 203.

" Sue Titus RiedCrime and Criminology469-70. (1979).

8bid.

? |bid.

Available at http://web.jhu.edu/prepro/law/Pre-Law.Forms.WoodE/Criminal.Law.4.pdf.
11388 U.S. 218, 256 (1967) (Justice White, concgrénd dissenting).

12295 US 78, 88-89 (1935)

13 p.M. Bakshi, Continental System of criminal Justié23 Vol. 36)ILI (October — December
1999

“Available at

http://www.americanbar.org/publications/criminalstice _section_archive/crimjust_standards_pf
unc blk.html.

15K.N. Chandrasekharan Pill&.V. Kelkar’s Lecture on Criminal Procedyi@ (2006).

' Sheonandan Paswan v. State of Bjlfa®87) 1SCC 288, 329

" Section 2 (u) of Cr.P.C.

*® Section 25.

19 Section 301(1).

*® Section 301 (2).

*! Section 302.

#2 geeSection 225.

* SeeSection321.

* Ibid.

% SeeChapter 21-A (section 265A-265L).

% para I5 ofThe Law Commission in its 154th Report.

7 Section 25-A (1)

% Section 25-A (2)

2 Dr K N Chandrasekharan Pill&ublic prosecution in India

%0 |ILR (1894-96) 16 All 84: 1894 AWN 7.

%11934 Cri LJ 1009, 1012.

32 pushkar Anand, ‘Prosecution: Role in Criminal ibesand the Dilemma,’ 14AIR Journal
(2011).

% AIR 1957 SC 389.

41938 LR 65 IA 388,395

% Supra note 16 at 324-25.

% AIR 1980 SC 423.

37 Supra note 16.



Page 44 Journal of Legal Studies, | SSN 2321-1059, Vol. 2, Issue |, January 2014

#1d., at 297.

39(1991)1 SCC 212,
0(1999) 7 SCC 467.
1(1994)4 SCC 602

“21d., at 630-31.

*(2004) 4 SCC 714

“4|bid, PP, 72-73.

“5(2004) 4 SCC 158

6 AIR 2006 SC 1367.
7(2010) 6 SCC 1.

®1d., at 7.

“1d., at 9.

02010 AIR SCW 3211.

>! Centre for Public Interest Litigation v. Union afdia, (2012) 3 SCC 125
2(2013) 5 SCC 277 at 281.

*kkkk



Journal of Legal Studies, | SSN 2321-1059, Val. 2, Issue |, January 2014 Page 45

Ambit of ‘Relationship in the Nature of Marriage’
Monica Kharola & Prakash Chandra Mishra*

Abstract

In this article the ambit of ‘relationship in natiiof marriage’ as given under Section 2(f) of The
Protection of Women from Domestic Violence Act5280liscussed through different case laws.
This act was enacted with a purpose to protect wofra@m violence in the confines their homes.
However the Supreme Court in Indra Sarma case byerarrowed the scope of the Act while
interpreting “relationship in nature of marriagenicurrent trend court are not willing to provide
remedy to an unmarried lady who has lived togeterl4 years in shared house hold with a
married man.

Key words: Live-in, Relationship in the Nature of Marriag&he Protection of Women
from Domestic Violence Act, 2005.

Introduction

According to the preamble of the The ProtectionM@men From Domestic Violence
Act 2005 (herein after called DV Act, provides foore effective protection of the rights
of women guaranteed under the Constitution whovarttms of violence of any kind
occurring within the family and matters connectedréwith or incidental thereto. It is
important here to consider as to what “family” isdawhat "joint family" is. As per
Black's Law Dictionary (VI Edition) "family" meana collective body of persons who
live in one house, under one head or managemehirtiter states that the meaning of
word "family" necessarily depends on field of lawwhich word is used, but this is the
most common meaning. "Family" also means a groupplodd relatives and all the
relations who descend from a common ancestor orsphiog from a common root and
all those related by adoption and marriage. Thpgae of DV Act where the object is to
protect violence against women and it include womédto are in relationship in the
nature of marriadge

In the era of liberalisation, where individuals gatside and perform their jobs in
different organisation like companies, governmeasiisj far away from their families,
where they live isolated lives. These people formekationship akin to domestic
relationship. Here ‘domestic’ means  accordingkack Law dictionary of relating to
one’s own jurisdiction or of relating to the famity house hold commonly known as
domestic dispute. Domestic dispute means a dishaed at a residence that occasionally
occurs between the a non-matrimonial relatign&letween two persons of the same
or opposite sex who live together as a coupledaignificant period of time. Here the
object is to give wider meaning to the term doneesti

The scope of DV Act is intended to protect even wortiving in relationship without a
marriage in a common household. Domestic relatipnblere will include both joint

family and nuclear families. The meaning of atgrm varies from fact to fact. In United
States of America in Marvin Case (1976), this caas relating to film actress Marvin,

* Faculty Member, Faculty of Law, | CFAI University, Dehradun (UK).
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who lived with a man. She filed a case for palimamg court allowed it. T some extent
this has also been accepted under Indian laws.

Relationship in the Nature of Marriage

Legislature makes the law, executive enforces il dne judiciary removes the
ambiguities and interprets the law. The legislatas enacted The Protection of Women
from Domestic Violence Act, 2005 to prevent violerin domestic arena. The condition
that needs to be proved is that they come wittimestic relationshi@gs given under
Section 2(f). It deals with a relationship betwéen persons (of the opposite sex) who
live or have lived together in a shared househo&dralated by (a) Consanguinity(b)
Marriage(c) Through a relationship in the naturenairiage(d) Adoption or (e) Family
members living together as joint family.

Victim (woman) has to prove that she comes in ang of the five clauses mentioned
above. While examining these five grounds, thedtlground is very ambiguous and
uncertain. To understand what is meant by “throaghelationship in the nature of
marriage”, it will be relevant to examine the farmogaseD. Velusamy v. D.
Patchaiammal?® In this case the Honourable Supreme Court saig i our opinion a
'relationship in the nature of marriage' is akiratoommon law marriage. Common law
marriages require that although not being formiadéyried:

a) The couple must hold themselves out to societyeagakin to spouses.

b) They must be of legal age to marry.

c) They must be otherwise qualified to enter intogalenarriage, including being
unmarried.

d) They must have voluntarily cohabited and held thewes out to the world as
being akin to spouses for a significant periodrokt

Further court said, in our opinion a 'relationsiipthe nature of marriage' under the
DVAct, 2005 must also fulfil some of the above uggments, more importantly the
parties must have lived together in a 'shared Hmldeas defined in Section 2(s) of the
Act. Merely spending weekends together or a onétnggand would not make it a
‘domestic relationship’. In our opinion not alldivn relationships will amount to a
relationship in the nature of marriage to get thedjit of the DV Act of 2005, for that
the time factor is crucial, like in Australia whesech relations are considered as de-facto
relationships.

Obijective of Legislature

In feudal society sexual relationship between mad woman outside marriage was
totally taboo and regarded with disgust and horasrdepicted in Leo Tolstoy's novel
'‘Anna Karenina', Gustave Flaubert's novel 'MadaraeaB,'. This is also seen in the
novels of the great Bengali writer Sharat Chandhatt©padhyaya. However, Indian
society is changing, and this change has beerctefleand recognized by Parliament by
enacting The Protection of Women from Domestic &fale Act, 2005.

This Act has been enacted to provide a remedy il Caw for protection of women

from being victims of domestic violence and to Enevoccurrence of domestic violence
in the society. The DV Act has been enacted algwdweide an effective protection of the
rights of women guaranteed under the Constitutidmy are victims of violence of any
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kind occurring within the family. "Domestic Violeat is undoubtedly a human rights
issue, which was not properly taken care of in ttesintry even though the Vienna
Accord 1994 and the Beijing Declaration and Platfofor Action (1995) had
acknowledged that domestic violence was undoubt@tiyman rights issue.

UN Convention on Elimination of All Forms of Disamination against Women, 1979
described as a bill of rights for women, it defiriscrimination as "...any distinction,
exclusion or restriction made on the basis of sémckv has the effect or purpose of
impairing or nullifying the recognition, enjoymeot exercise by women, irrespective of
their marital status”. It also exhorted the memtmmrntries to take steps to protect women
against violence of any kind, especially that odagrwithin the family, a phenomenon
widely prevalent in India.

The DV Act is intended to provide for protectionraghts of women who are victims of
violence of any type occurring in the family. TB& Act is intended to achieve the
constitutional principles laid down in Article 15{3 and reinforced by Article 39
Similarly in the Malimath Committee report it wasnd submitted that a man who
marries a second wife, during the subsistence effilst wife, should not escape his
Iiabigty to maintain his second wife, even undecton 125 Code of Criminal Procedure
1973.

Judicial approach on ‘Relationship in Nature of Marriage’

There is no straitjacket formula to get the meariofgelation in nature of marriage”. In
Lata Singh v. State of U.P°  Justice Markandey Katju quote@hat , “Live-in
relationship, as such, as already indicated, isskationship which has not been socially
accepted in India, unlike many other countriesvdts observed that a live-in relationship
between two consenting adults of heterosexual seg dot amount to any offence even
though it may be perceived as immoral. Howeveagrier to provide a remedy in Civil
Law for protection of women, from being victimsoth relationship, and to prevent the
occurrence of domestic violence in the societgt fime in India, the DV Act has been
enacted to cover the couple having relationshiptha nature of marriage, persons
related by consanguinity, marriages etc. We hattke Iother legislations also where
relief has been provided to women placed in certailmerable situations.Keeping in
mind the interpretation of the lines quoted itclisar that live in relationships also come
within the DV Act.

In the caséndra Sarma Vs V.K.V. Sarma’ dealing with the question whether a "live-in
relationship” would amount to a "relationship i thature of marriage" falling within the
definition of "domestic relationship” Under Sectidff) of the Protection of Women from
Domestic Violence Act, 2005.the failure to coveclseases under domestic relationship
prevents women from seeking the protection from ektro violence given under section
3 of DVAct® In this case Indra Sarma ,33 years old uneduady lived with a
married man from 1992 to 2006. She performedi@thestic work in house. She left
her job and lived in the shared household. Martesdtaa business in her name and that
they were earning from that business. After some tithe man shifted the business to his
residence and continued the business with thedfdis son, thereby depriving her right
of working and earning.
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She had also stated that both of them lived tagédh the shared household and, due to
their relationship, She became pregnant on thremsians, though all resulted in
abortion. It was also stated that the man tookm ef Rs. 1, 00,000/- from her, stating
that he would buy a land in her name, but the saa®not done. In year 2006 the man
started harassing the her by not allowing heyublically call herself as being married
to him. In this case trial and session’s courtradtensidering the fact and circumstances
admitted that it comes in the meaning of domestiationship. Unfortunately the higher
court rejected this relationship as “domestiatiehship” and the Supreme Court has
ignored few facts.

The Court has not treated her as victim .Court igaothe length of time (14
years) that they stated together and the undwartdge(in monetary form) that
the man taken. In fact the Court has held lafdy committing intentional tort.

The Patna High Court has cleared the concept olatiBeship in the nature of marriage’
“In our opinion not all live-in relationships widmount to a relationship in the nature of
marriage to get the benefit of the Act of 2005. get such benefit the conditions
mentioned by us above must be satisfied, and #sgdibe proved by evidence. If a man
has a "keep" whom he maintains financially and usaisly for sexual purpose and/or as
a servant it would not, in our opinion, be a relaship in the nature of marriage. No
doubt the view we are taking would exclude many womvho have had a live-in
relationship, from the benefit of the 2005 Act, then it is not for this Court to legislate
or amend the law. Parliament has used the expressatationship in the nature of
marriage” and not "live-in relationship”. The Courtthe garb of interpretation cannot
change the language of the statute

The Bombay High court in case of Pratibha, she s@d to be the second wife. They
cohabited for 4-5 years in his house, where helwiag with first wife. It is her case that
the man and his first wife drove her out of the nmadnial house on 1.11.2007 after
severely ill treating her. It is her case that tegpondent was asking her to bring money
and gold ornaments from her parents and was comgdlér to do hard labour work. It is
her case that she was mentally and physically bedaby the respondent and his first
wife and they were demanding Rs. 50,000/- from parents for purchasing the
motorcycle. She further contended that she wablarta maintain herself and that the
man has refused and neglected to maintain her.Bbimebay High court held that this
case was governed by domestic violence as the Diaswide amplitud@

Conclusion

The court restricting and narrowing the scope ofise 2(c) of The Protection of Women
from Domestic Violence 2005. In Indra Sarma ca&jpreme Court not only refused to
accept the case under “domestic relationship” bemtwa step further by holding the
unmarried lady liable for intentional tort. Thistramly defeats the purpose of the Act to
provide protection to women who are victims of erate but have also closed all avenues
for them for seeking justice. The court needs tonoee pragmatic and widen the scope
of the DV Act in order to implement the legislation its true spirit. The words
‘relationship in nature of marriage’ needs somearabarity.



Monica Kharola & Prakash Chandra Mishra Page 49
References:

! See section 2(f) of The Protection of Women froomi2stic Violence Act, 2005.

2(2010) 10 SCC 469.

3 Article 15(3) says- Nothing in this article shaitevent the state from making any special
provision for women and children.

* Article 39-Certain principles of policy to be folved by the state-

® Section 125.0rder for maintenance of wives, chitdand parents.

® . AIR 2006 SC 2522.

7 2013(14)SCALE448.

8 See section 3 of The Protection Of Women From Dsimé&/iolence Act 2005. It gives various
type of violence that a women faces in domestioare

9 Krishna Murari Singh Vs. The State of Bihar and A8013(2)PLJR120.

19 pratibha vs. Bapusaheb 2012BomCR(Cri) 605.

*kkkkk



Page 50 Journal of Legal Studies, | SSN 2321-1059, Vol. 2, Issue |, January 2014

Human Rights and their Implication: In a Changing Scenario
Anita’

Introduction

Human Rights — Two simple words but when put togettiney constitute the very
foundation of our existence. Human Rights are coniynanderstood as “inalienable
fundamental rights to which a person is inhereatititted simply because she or he is a
human being.

India being a diverse country with its multicultiyranulti-ethnic and multi-religious
population, the protection of human rights is ¢iree qua notfior peaceful existence. It is
indeed impossible to give an inclusive definitioh Human Rights owing to its vast
nature; however, the legislators have tried thairds in defining Human Rights.

Section 2(d) of The Protection of Human Rightg,A®93 ‘Human rights’ means the
rights relating to life, liberty, equality and dign of the individual guaranteed by the
Constitution or embodied in the International Cawgis and enforceable by courts in
India?

Prof Louis Hawkinsof Columbia University explained Human Rights as..tlaims
which every individual has or should have upon gbeiety in which she or he lives to
call them human right suggest that they are unatefdey are due of every human being
in every human society . They do not differ withogephy or history, culture or
ideology, political or economic system or stagade¥elopment, they do not depend on
gender or race, class or status. They need no¢ almed or deserved .They are more
than aspiration or assertion of the ‘good’ but rosiof entittement and corresponding
obligation in some political order under some aggiie laws .*

Thus Human Right are rights inherent to all humamdps, whatever our nationality,
place or residence ,sex national and ethnic omgiour and religion language or any
other status .We all are equally entitled to ounhn rights without discrimination.

Human Rights and Ancient India

It is commonly held view in western circles thatigdAé general and India in particular
possessed a concept of duty but not of rights hatlthe concept of human rights is of
western origiri. The concept of human rights is not entirely wesfarorigin nor it is so
very modern references occurs as early in the VRida to the three civil liberties of
tan(body), skridhi (dwelling house), and jibasfgJi Long before Hobbs the Indian epic
Mahabharata described the civil liberty of indivadlun a political state. Ancient Indian
society was highly structured and well organizefdiafvith the fundamental rights and
duties of the peopleThe ancient idea that has survived in the consniss of the
millions of the ordinary Indians has been thatlef welfare and happiness of all (sarve
bhavantu sukhina, sarve bhavantu nirmaya).Theeginaf human right is not alien to
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the Indian political thinkers and philosophers,yth@ve expressed concern to secure
human rights and fundamentals freedom for all hub®ings. What the world today has
discovered in the field of human rights has beera@repted principle of India’s rich
legacy of historical tradition since time immemafia

Significant aspect of the Hindu view on Human Régistits emphasis on duties. In fact
Hinduism doesn’t support the idea of separatiomRiglhts and Duties. Thus in Hindu

discourse no Right is absolute. All the Rights testd upon a section enjoin upon
another section corresponding Duties too. And fadiadu the highest obligation is

Karma— performance of his Duty. For example, the Rightlappiness was prominently
emphasized in thértha Shastraof Chanakya. But it also enjoined upon the King th
obligation to ensure that those Rights of all llsjects are protected.

Prajasukhe Sukham Rajnah Prajanam cha Hite Hitam
Naatmapriyam Hitam Rajnah Prajanaam tu Priyam Hitam

“In the happiness of the subjects lies the happir@dsthe King; in their welfare his
welfare. The King shall not consider what pleasesskIf as good; whatever pleases his
subjects is only good for himAftha Shastra

In theBhagwat Gita Lord Krishna declares to Arjuna:
Dharmenaavirodheshu Kaamosmi Bharatarshabha
“| am those desires that are not against the Dhafma

Indian culture and civilization were based on dartpiritual and ethical values termed
as ‘Dharma’. It maintains stability of the social order andmotes well being and
progress of mankind. The principle dbHarma’ promotes cluster of human rights, such
as equality, education , religion social secuiitgtice happiness etc. dharma is the Vedic
tradition is associated with many aspect of humé#m .IThere is the'Dharma’ of
individual,, ‘Dharma’ of family ‘Dharma’ of the society,Dharma’ of a nation Dharma’

of a king et

The Vedas which constitute the sourcé@farma’, emphasized the right to equality of
all human being happiness is not possible wheretlseinequality. The  Hindu concept
of equality is understood from the following versefsRig —Veda which is similar to
Article 14 of the Constitution of India which proks that the state shall not deny any
person equality before law.

“No one is superior (ajystasa) or inferior (ak&asa). All are brothers (bhrathra). All
should survive for the interest of all and shoutdgpess collectively® Thus what the
world today has discovered in the field of humayhts has been an accepted principle of
India’s rich legacy of historical tradition sindee immemorial.

Human Rights and State Obligation

States have the legal obligation to respect, prated fulfill the human rights set out in
the international human rights conventions theyfyraBimilar responsibilities, though

usually not legally binding, result from the humaghts declarations and other such
political commitments that States make.



Page 52 Journal of Legal Studies, | SSN 2321-1059, Vol. 2, Issue |, January 2014

ICCPR (Part II, Art. 2): “Each State Party ... und&ds to respect and to ensure to all
individuals within territory and subject to its isdliction the rights recognized in the
present covenarif”

ICESCR (Part II, Art. 2): “Each State Party... undkds to take steps ... to the
maximum of its available resources, with a viewatthieving progressively the full
realization of the rights recognized in the pres@mtenant by all in appropriate meafts”

The obligation of States to respect human rightamsethat they must refrain from
interfering with or curtailing the enjoyment of hamrights. Their obligation to protect
human rights requires them to protect individuatgl agroups against human rights
abuses, including by business enterprises. Théigatton to fulfill human rights means

that States must take positive action to facilitaeeenjoyment of basic human rights.

Human Rights and State Obligation in Indian Perspetive

India became independent in 1947, had its Constitiegdopted in 1950, with provision
guaranteeing basic human rights to the peopledridim of fundamental rights. Prior to
independence it signed tHénited Nations Charteland then after independence the
Universal Declaration of Human Righits 1948.

The historical and political developments in Indiade it inevitable that a Bill of Rights
or Fundamental Rights, as we all call them, shbel@nacted in our constitution. Part lll
of the Constitution embodies those rights. Thetsgmbedded in this part are ensured as
effective guarantees against the state actioradtideen aptly observed that ‘enshrining of
these rights makes our constitution sublime’. Theeovations of Dr. B.R. Ambedkar on
the object and purpose of Fundamental Rights irCiestitution were very clear when
he said: “The object of the Fundamental Rightsvis-fold. First, that every citizen must
be in a position to claim those rights. Secondhgyt must be binding upon every
authority.”

The framers of the Indian Constitution were infloed by the concept of human rights
and guaranteed most of human rights containedeittbHR. The UDHR contains Civil
and Political as well as Economic Social and Caltuights. While Civil and Political
rights has been incorporated in Part Il of Ind@mnstitution i.e. Fundamental Rights, as
Economic Social and Cultural rights have been ipomated in Part IV of the
Constitution i.e. Directive Principles of Statedi€o

Further India has signed tteternational Covenant of Civil and Political Right1966
and thelnternational Covenant on Economic, social and @ualt Rights, 1966In 1979
India satisfied the Covenants too. Another impdrtevelopment in the area of human
rights in India is the enacting of tiReotection of Human Rights Act, 1998 provide for
the constitution of a National Human Rights Commiss State Human Rights
Commissions in States and Human Rights Courts dtteb protection of human rights
and matters connected there with or incidentaktioer

Role of Judiciary
The Judiciary with no doubt has played a vital iolerotection of Human rights over the
decades. India has a hierarchical judicial systemvhich Supreme Court of India is the
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apex court .It is the final interpreter of law ahé ultimate court of appeal .It are also the
final protector of people’s fundamental and hunights!®

Judicial review is not only an integral part of enstitution but is also a basic structure
of the constitution which cannot be abolished elgran amendment of the constitution
.The supreme court is invested with the power digal review under article 32 article.
Article 32(1) guarantees the right to move the Sopr Court for the enforcement of
fundamental rights and article 32(2) invests ther8me Court with the power to issue
directions, orders, writs, for the enforcement loése rights. The right to move the
Supreme Court is itself a fundamental right.

Article 136 which is in the nature of a residuaggerve power of judicial review in the

area of public law lays down that the supreme camary in its discretion , special leave to
appeal from any judgment, decree determinatiorteger or order in any case or matter
passed or made by any court or tribuffal .

For some time now, the courts in India have stamdating the fundamental rights in the
constitution to the International Human Rights. Fetample, many a time while
interpreting provisions of fundamental rights unttee Constitution the Supreme Court
has expressly referred to international instrumemsHuman Rights. InChairman,
Railway Board v. Chandrima D¥s the Supreme Court has referred to the Universal
Declaration of Human Rights, when it observed: “Tdmplicability of the Universal
Declaration of Human Rights and principles themaaly have to be read if need be, into
the domestic jurisprudence” The concept of fundaaiaights thus represents a trend in
the modern democratic thinking. The enforcemeniohan rights is a matter of major
significance to modern constitutional jurisprudence

Public Interest Litigation

The origin of public interest litigation lies indHhiberalization oflocus standi by the
Supreme Court. Protection and promotion of the humghts of the people is an
important task before the state. If the state failghis task, by miss-performance or
nonperformance, the question is how to make th@lpesnjoy their basic human rights,
perhaps,’public interest litigation” is a partial answer to this .Active assistancéhef
social activists and public interest litigatorse fhdiciary in India is promoting innovative
remedial attention for vindication of the governit@rcommitment to the welfare and
relief of the oppressed and in protecting and ptemgdiuman rights of the people.

Limitation of Judiciary

Judiciary has its own limitation. According to just Krishna lyer “judicial activism is
only a passing phase. It has become a timely ddwiceeet the socio- political crisis
which is the result of bureaucratic administratiweefficiency and legislative
shortsightedness .It is true that judicial activisamnot bring out a permanent solution to
the existence crisis in the society.”

Public consciousness is also required for protectibpublic interests by social action
litigation device used by the activist judges. he tcontext the following observation
borne in mind, “A society so riven that the spaftmoderation is gone, no constitution
can save; a society where that spirit is flourishes constitution needs save; a society
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which evades its responsibility by thrusting upba tourts the nurture of that spirit, in
the end will perish*”

The challenge before the Indian Judiciary lies e tarena of liberalization and
globalization .The Supreme Court of India must tamiy improves its ability to
ameliorate the miseries of India’s most impoverisdenisens districf.

Human Rights and Their Implication: In A Changing Scenario

The state’s obligations are tespect protect fulfill andpromotehuman rights. States are
accountable for their human rights record. In thietext of economic, social and cultural
rights, states have to report periodically to thESCR, where their performance is
reviewed and recommendations made so that thes state progressively realize these
rights. In some states, such as South Africa, |raha Australia, citizens have been able
to proceed against the state by using legal meamnthé fulfillment of their ESC rights.
National and legal frameworks and mechanisms ewisich in the event of a violation
allow the violated party to take the specific violato court, and seek a legal remedy.
The judicial process makes governments accountabtethat accountability is rooted in
public recognition of the primacy of human rigfits.

The State’s obligations are derived from four kep@ples. These are:
Equality and non-discrimination, which requires the State to take measures tceptev
discrimination, is including taking affirmative neaes.

Indivisibility and interdependence of rights, Accountability andParticipation, which
requires that policies must be devised, implememted monitored in a manner that
allows for popular participatioff.

State Responsibility for State Controlled Corporatons

Do human rights obligations apply to companies? &awmmpanies have argued that
human rights treaties are signed by states anesséa¢ primarily accountable for human
rights. Being non-state actors, companies argws, tlave no legal obligations towards
protection of human rights. They may choose togmtohuman rights voluntarily, but
they are not obliged under international fw.

There is, however, another category of situatiohi&hvis not so narrow. Where a state
actually controls or directs a company to act ioedain way, then there will be state
responsibility for the acts of the company, whéreré is evidence that the corporation
was exercising public powers, or that the state wsisg its ownership interest in, or
control of, a corporation specifically in order ashieve a particular result. This is the
conclusion of the ILC in their commentary to Aré@, which reads:

‘The conduct of a person or group of persons dk@ltonsidered an act of a State under
international law if the person or group of persani fact acting on the instructions of,
or under the direction or control of that Stateanrying out the conduct.’

Obligation of non state actor

An orientation that is heavily state —centeredsfdd take into adequate account the
changing environment, at both the national andatigonal level, where non state-actor
such as corporation, fundamentalist group and arapgmbsition groups are having an



Anita Page 55

increasing impact on the enjoyment of ESC rightse history of human rights law
indicates that human rights were intended to ptdtecindividuals against excessive use
of state power. The key convention and treatiesengdplicit that only state hold human
right obligation??

International human right laws thus do not obligegie actors whether corporation or
others to act in a particular way and thereforey tbennot bring to account directly

through human right laws. The State has the psimasponsibility to respect, protect,

fulfill and promote human rights. Access to certs@mvices is so essential that denial of
access to such services can constitute violatiomuofan rights While governments are
required to ensure access, international humartsrigistruments do not require that
governments must own the production or deliverytesys of essential services This
means that the State, can be, but does not habe tine sole provider of essential

services. Court judgments in India have shown phiaite actors can indeed play a role
in the realization of human rights.

In Krishnan v State of Andhra Pradeg993f*Supreme Court of India held that “This
does not, however, mean that this obligation (of/jling access to primary schools) can
be performed only through state schools. It cano bk done by permitting, recognizing
and aiding voluntary non-governmental organizatiomso are prepared to impart free
education to children. This does not also mean thmtided private schools cannot
continue. They can, indeed, as they too have aogkay. They meet the demand of that
segment of the population who may not wish to htée& children educated in state-run
schools.”

“Vincent v. Union of India®® In this case, when the petitioner addressed atarihe
Supreme Court on behalf of someone dying due tontireavailability of immediate
medical treatment, the Court extensively dealt i professional ethics of the medical
profession and issued a number of directions tarenshat an injured person was
instantaneously given medical aid. It confirmedhtbigat the right to medical treatment is
a Fundamental Right of the people under articleothe Constitution, and issued
directions to the Union of India, the Medical Coliraf India, and the Indian Medical
Association etc. to give wide publicity to the Ciaidecision on this regard.

Now the need is to change corporate governancetletv rebalance power within
multinational corporations will inure to the finaakcbenefit of domestic investors and the
human rights interests of citizens abroad.

Improvements in the success rate of human rightistimes will require a broad multi-
dimensional approach in which multinational corpiores, acting alone or
collaboratively with and responsively to, governinand NGOs can play an important
role. Thus this new context, there is undoubtedigw thinking has been start about how
to best ensure respect for human dignity: indeédyuman rights were historically
granted to individuals to shield them against thateSs abusive action, then argue that
these entities should be called upon to respectahurights obligations towards the
individuals.
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Social Justice by Sentinel Qui Vive: Attempting the
Impossible?

Amitabh Singh*

Equality and Justice are the core values that di¢ha very root of human dignity.
Without these, proper manifestation of human peakign becomes very difficult.
Similarly, in the life of a nation, if the treé political liberty is to bloom, social equality
and social justice is indispensable. In other woaddemocracy can survive and succeed
only when true social justice is established inetgc

In Indian Democracy the concept of social justias hlways assumed great significance.
In the past in Indian society there was intense exiégnsive social and economic
discrimination due to irrational prejudices, whigsulted in certain sections of society to
suffer severe handicaps in practically all walkdifef Our founding fathers of the nation
were cognizant of this reality. They felt that vaith the establishment of social justice in
our country, political democracy would have no niegnRecognizing the reality of
prevailing social inequalities that the masses dwtered for so longDr. Ambedkar, in

the Constituent Assembly, on®Blovember, 1949, stated:

“On the 26th January, 1950, we are going to entgoruinto a life of contradictions. In
politics we will have equality and in social andbaomic life we will have inequality. In
politics we will be recognizing the principle ofeeman one vote and one vote one value.
In our social and economic life, we shall by reaséour social and economic structure,
continue to deny the principle of one man one vailamv long shall we continue to deny
equality in our social and economic life? If we toue to deny it for long, we will do so
only by putting our political democracy in peril.&khust remove this contradiction at the
earliest possible moment else those who suffer fineguality will blow up the structure
of democracy which this Constituent Assembly haatswiously built up.”

Hence our founding fathers sought to establishgatitarian social order in which justice
is accessible to all sections of the society, ifiealets of human activity. They dreamt of
establishing a socio-economic set-up in which p#rsons would be assured of a decent
minimum standard of life, equitable distribution oftional cake and equality of
opportunity in matters of uplifting oneself to thpper ladder of life. This ‘dream’ of our
constitution makers to establish social justicenfbexpression in the Constitution of
India, in its Preamble as well as in Part Il akd Where the essence of social justice is
embodied implicitly and explicitly.

It has been recognized that social solidastyhe outcome of the concept of social
justice. Therefore the Constitution of India thrbuts various provisions has spelled out
the concept of justice and mandated the staten@intain or to restore equilibrium in the

society. Justice is often understood, in a nasense, to mean justice according to law

* Asst. Professor, Dept of Law, Assam University, Silchar.
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or justice of law. But, nowadays, the word “justiteused in a wider sense and includes
its different forms like social, economic and poht justice. The concepts of social
justice are varied, but equality is integral to mmsntemporary theories of justite.

The Supreme Court explained the concept of sogsdice in the case dfl. Nagraj v.
Union of India® in the following words:

“...Social justice is one of the sub-divisions of toacept of justice. It is concerned with
the distribution of benefits and burdens throughausociety as it results from social
institutions - property systems, public organisaieetc. The problem is - what should be
the basis of distribution? Writers like RaphaellIMnd Hume define ‘social justice’ in
terms of rights. Other writers like Hayek and Sperdefine ‘social justice’ in terms of
deserts. Socialist writers define ‘social justiée’terms of need. Therefore, there are
three criteria to judge the basis of distributiamamely, rights, deserts or need. These
three criteria can be put under two concepts of atityu - “formal equality” and
“proportional equality”. “Formal equality” means tht law treats everyone equal and
does not favour anyone either because he belontye tadvantaged section of the society
or to the disadvantaged section of the society. c€ph of “proportional equality”
expects the States to take affirmative action Vodia of disadvantaged sections of the
society within the framework of liberal democracynder the Indian Constitution, while
basic liberties are guaranteed and individual iaitve is encouraged, the State has got
the role of ensuring that no class prospers atab&t of other class and no person suffers
because of drawbacks which is not his but sociaherdfore, axioms like secularism,
democracy, reasonableness, social justice etcoaegarching principles which provide
linking factor for principle of fundamental righlike Articles 14, 19 and 21.”

Thus, from the verdict of the Supreme Court, thecept of social justice emerges as a
positive measure in the comprehensive form to remescial imbalances by law
harmonising the rival claims or the interests dfedéent groups and/or sections in the
social structure or individuals by means of whi@ma it would be possible to build up a
welfare State. In every society social equality andial justice is achieved through the
instrument of law. . Law is the ultimate aim of gveivilised society, as a key system in
a given era, to meet the needs and demands ofimies tlustice, according to law,
comprehends social urge and commitment. The Catistit commands justice, liberty,
equality and fraternity as supreme values to ushtre egalitarian social, economic and
political democracy. Social justice, equality arignity of person are cornerstones of
social democracy. The concept of "social justicdiioh the Constitution of India
engrafted consists of diverse principles essefuraie orderly growth and development
of personality of every citizen. "Social justices' thus an integral part of justice in the
generic sense. Justice is the genus, of which Ispisitice is one of its species. Social
justice is a dynamic device to mitigate the suffgsi of the poor, weak, dalits, tribals and
deprived sections of the society and to elevatmttwethe level of equality to live a life
with dignity of person. Social justice is not a plmor single idea of a society but is an
essential part of complex social change to relteeegpoor etc. from handicaps, penury, to
ward off distress and to make their life livealite,greater good of the society at large.

The Preamble, Fundamental Rights (Part Ill) ance®ive Principle (Part 1V) - trinity

setting out the conscience of the Constitutionwvilegi from the source "We, the people",
a charter to establish an egalitarian social adirderhich social and economic justice with
dignity of person and equality of status and opputy, are assured to every citizen in a
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socialist democratic Bharat Republic. The Constitytthe Supreme law heralds to
achieve the above goals under the rule of law. biféaw is not logic but is one of
experience. Constitution provides an enduring umsént, designed to meet the changing
needs of each succeeding generation altering guodted) the unequal conditions to pave
way for social and economic democracy within thiitsgrawn from the Constitution.
The word justice envision in the Preamble is usedrioad spectrum to harmonise
individual right with the general welfare of thecggly. The Constitution is the supreme
law. The purpose of law is realisation of justideose content and scope vary depending
upon the prevailing social environment. Every slogil economic change causes change
in the law. In a democracy governed by rule of laws not possible to change the legal
basis of socio-economic life of the community withdringing about corresponding
change in the law. Justice in the Preamble im@asality consistent with the competing
demands between distributive justice with thosewhulative justice. Justice aims to
promote the general well-being of the communityved as individual's excellence. The
principal end of society is to protect the enjoytefthe rights of the individuals subject
to social order, well-being and morality. Estahiisnt of priorities of liberties is a
political judgment.

The founding fathers of the Constitution, cognizainthe reality of life wisely engrafted
the Fundamental Rights and Directive Principle€lmapters Il and IV for a democratic
way of life to every one in Bharat Republic. ThenBlamental Rights, through Articles
14, 15, 16 and 17 reflect the right to equalityténvarious aspects and aim to foster social
equality by empowering the citizens to be free frany form of coercion or restriction
by the state or private people. The Directive Hples aim at creating an egalitarian
society whose citizens are free from the abjectsiglay conditions that had hitherto
prevented them from fulfilling their best selveshey are the creative part of the
Constitution, and fundamental to the governancthefcountry. It is interesting to note
that at the time of drafting of the Constitutionjree of the Directive Principles were part
of the declaration of fundamental rights adoptedh®y Congress party at Karachi. Mr.
Munshi had even included in his draft list of righthe “rights of workers” and “social
rights”, which included provisions protecting womand children and guaranteeing the
right to work, a decent wage, and a decent stanofdiding. The primordial importance
of Part IV can be understood by the following woodi®r. Ambedkar®, when he insisted
on the use of the word “strive” in Article 38:

“We have used it because it is our intention the¢re when there are circumstances
which prevent the Government, or which stand irvihg of the Government giving effect
to these directive principles, they shall, eveneaurithrd and unpropitious circumstances,
always strive in the fulfillment of these directive.. Otherwise it would be open for any
Government to say that the circumstances are spthatithe finances are so inadequate
that we cannot even make an effort in the directiowhich the Constitution asks us to

go.”

The State under Article 38 is enjoined strive torpote the welfare of the people by
securing and protecting as effectively as it magpeaial order in which justice, social,
economic and political shall inform all the instituins of the national life and to minimise
the inequalities in income and endeavour to eliteimaequalities in status, facilities and
opportunities, not only amongst individuals bubadsnongst groups of people residing in
different areas or engaged in different vocatiohdicle 39(a) provides that the State
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shall direct its policies towards securing thezeitis, men and women equally, the right to
an adequate means of livelihood; Clause (d) previde equal pay for equal work for
both men and women; Clause (e) provides to seberdealth and strength of workers.
Article 41 provides that within the limits of it€@omic capacity and development, the
State shall make effective provision to secureritiet to work as fundamental with just
and humane conditions of work by suitable legisfatf economic organisation or in any
other way in which the worker shall be assuredidhd wages, conditions of work
ensuring a decent standard of life and full enjoytr@f leisure and social and cultural
opportunities to the workmen. The poor, the workraad the common man can secure
and realise economic and social freedom only thmotng right to work and right to
adequate means of livelihood, to just and humamneitons of work, to a living wage, a
decent standard of life, education and leisurethBmn, these are fundamental facets of
life. Article 43A, brought by 42nd Constitution (AAndment) Act, 1976 enjoins upon the
State to secure by suitable legislation or in atfieoway, the participation of workers in
the management of undertakings, establishmentsher @rganisations engaged in any
industry. Article 46 gives a positive mandate t@rpote economic and educational
interest of the weaker sections of the people.

Correspondingly, Article 51A imposes fundamentélieiion every citizen to develop the
scientific temper, humanism and to strive towartiseence in all spheres of individual
and collective activity, so that the nation constarises to higher levels of endeavour
and achievement. To make these rights meaningfuloitkmen and meaningful right to
life a reality to workmen, shift of judicial orieation from private law principles to public
law interpretation harmoniously fusing the interefsthe individual entrepreneur and the
paramount interest of the community. Article 39Anighes beacon light that justice be
done on the basis of equal opportunity and no omedénied justice by reason of
economic or other disabilities. Courts are sentinethe qui vive of the rights of the
people, in particular, the poor. Thus, the enfabildy of measures relating to social
equality was never envisaged as being dependent amlthe availability of state
resources. Going further, though the FundamentghtRiand Directive Principles may
resemble Western constitutional provisions, they ba distinguished in their innate
desire to end the inequities of traditional soc@htions and enhance the social welfare
of the population. Other provisions furthering sbaquality include Article 334, and
those relating to the uplifttment of Anglo Indiadsticle 335 enjoins that the claims of
the members of the Scheduled Castes and Schedrilaxs To the services and posts in
the Union and the States shall be taken into cersitbn. Article 338 provides for
appointment by the President of a Special Officer the Scheduled Castes and
Scheduled Tribes to investigate all matters rejatmthe safeguards provided for them
under the Constitution. Article 341 enables thesient by public notification to specify
castes, races or tribes which shall be deemed 8cbheduled Castes in the States and the
Union Territories. Article 342 contains provisioar fsimilar notification in respect of
Scheduled Tribes. Article 366(24) and (25) defigeheduled Castes and Scheduled
Tribes.

The classification by the impugned rule and theepoigl with a view to securing adequate
representation to Scheduled Castes and ScheduleesTin the services of the State as
otherwise they would stagnate in the lowest runthefState services. Article 335 of the
Constitution states that claims of members of ttleeSuled Castes and Scheduled Tribes
shall be taken info consideration in the makingppointments to the services and posts
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in connection with affairs of the State consistefith the maintenance of efficiency of
administration. Again, Article 23 prohibits the ffireking of human beings and other
forms of forced labour and Article 24 protects diein under the age of fourteen from
enduring the hazards of employment in difficult ditlons. Freedom of Religion,

freedom of conscience and free profession, praeatickpropagation of religion; freedom
to manage one'’s religious affairs; and freedomttiend religious instruction or religious
worship in certain educational institutions hasrbeasured through Articles 25, 26, 27
and 28 of the Constitution. Articles 29 and 30 deetlusively with the Cultural and

Educational Rights of Minorities while ensuring atjopportunity for all citizens to take

admission in any educational institution.

It is to be noted that the framers of Indian Cdnstin have not incorporated a strict
doctrine of separation of power but have ratherisaged a system of checks and
balances. However the Indian Supreme couBihi Laws Act casé has noticed that the
Indian Constitution does not vest the legislatind audicial powers in the legislature and
the court in clear terms. The framers, in effeatyehimported the essence of separation of
powers applying the doctrine of constitutional tation and trust. Therefore, none of the
govt, such as legislature, executive and court urbde constitution can usurp the
function and powers which are assigned to anottgaroby the constitution.

Importantly, the most visible aspect of the doerof separation of power in India has
been reflected in thRajnarain casé It was held by the court that ‘the doctrine ofidig
separation of powers in the American sense doe®lntain in India, the principles of
check and balances, underlying the doctrine canssita part of the basic structure of the
constitution or one of its basic features whichnzarbe impaired even by amending the
constitution, if any such amendment of the contitituis made the court would strike it
down as unconstitutional and invalid. Importanttile application of the theory to
modern governments has shown consistently thatséiparation of powers has to be
reconciled with the need for their co-operationtvgich other to provide social jusfice

The Constitution therefore imposes a duty on thetdo interpret its various provisions
in such a manner which would help to build up amnty of socio-economic
empowerment to the poor to sustain equality of opmity and status and the laws
interpreted by the courts should constantly meeneds and aspiration of the society in
establishing the egalitarian social order.

In His Holiness Kesavananda Bharati Sripadagalvaru V State of Kerala and Anr’. this
Court observed as follows:

“The fundamental rights and the directive principleonstitute the 'conscience’ of our
Constitution....To ignore Part IV is to ignore thleistenance provided for in the
Constitution, the hopes held out to the Nation dhd very ideals on which our
Constitution is built there is no anti-thesis betwethe fundamental rights and the
directive principles. One supplements the otheBoth Parts Ill and IV “have to be
balanced and harmonized”.then alone the dignity thie individual can be
achieved....They (fundamental rights and diregtisiaciples) were meant to supplement
each other.

Mathew, while adopting the same approach remarked:
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The object of the people in establishing the Cart&tin was to promote justice, social
and economic, liberty and equality. The modus apeirto achieve these objectives is set
out in Part Il and IV of the Constitution. Bothns Ill and IV enumerate certain moral
rights. Each of these parts represents in the niiaénstatements in one sense of certain
aspirations whose fulfillment was regarded as etigleto the kind of society which the
Constitution- makers wanted to build. Many of thieckes, whether in Part Il or 1V,
represents moral rights which they have recognaeéhherent in every human being in
this country. The tasks of protecting and realizthgse rights are imposed upon all
organs of the state, namely, legislative, executivel judicial. What then is the
importance to be attached to the fact that the ious of Part Il are enforceable in a
court and the provisions in Part IV are not? Ishat the rights reflected in the provisions
of Part Il are somehow superior to the moral clairand aspirations reflected in the
provisions of Part IV or not? | think not. Free andmpulsory education under Article
45, Freedom from starvation is as important as tighlife. Nor are the provisions in
Part Il absolute in the sense that the rights eg@nted by them can always be given full
implementation”

The essence of the Fundamental Rights and Dire&tiirciples Of State Policy have
been materialised by judicial innovation and it basome possible to march towards the
objective of attaining social justice by the vasaanovative and creative efforts of the
judiciary in various aspects .the judiciary time daragain though its various
pronouncements have upheld the goal of establigonml justice in the country.

The Right to Education &Child Welfare

Child of today cannot develop to be a responsibi @roductive member of tomorrow's
society unless an environment which is conducivéigosocial and physical health is
assured to him. Every nation, developed or devetpdinks its future with the status of
the child. Childhood holds the potential and alets $he limit to the future development
of the society. Children are the greatest giftite humanity. Mankind has best hold of
itself. The parents themselves live for them. Thampody the joy of life in them and in

the innocence relieving the fatigue and drudgeryhiir struggle of daily life. Parents
regain peace and happiness in the company of tldresh The children signify eternal

optimism in the human being and always providepittential for human development. If
the children are better equipped with a broaderdruoutput, the society will feel happy
with them. Neglecting the children means loss #bciety as a whole. If children are
deprived of their childhood - socially, economigalphysically and mentally-the nation
gets deprived of the potential human resources docial progress, economic
empowerment and peace and order, the social $yadnild good citizenry. The founding
fathers of the Constitution, therefore, have emigledsthe importance of the role of the
and the need of its best developm@&nt Bhimrao Ambedker, who was far ahead of his

time in his wisdom, projected these rights in thigeEtive Principles including the

children as beneficiaries.

Their deprivation has deleterious effect on thécatfy of the democracy and the role of
law. Today, education is perhaps the most imporfanttion of State and a local
government.... It is required in the performance wf most basic responsibilities, even
service in the armed forces. It is the very fourmtabf good citizenship. Today, it is the
principal instrument in awakening the child to awdtl values, in preparing him for later
professional training, and in helping him to adjostmally to his environment. In these
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days, it is doubtful any child may reasonably bpeeted to succeed in life if he is denied
the opportunity of education.

In Unnikrishnan, J. P and Ors. v. State of Andhra Pragsh and Or€ Hon'b Apex
Court upheld the right to education for childreragk of 14 as fundamental right. In para
165, this Court observed as follows:

It is thus well established by the decisions of thourt that the provisions of Parts IlI
and IV are supplementary and complementary to eatbler and that Fundamental
Rights are but a means to achieve the goal indit@ePart-1V. It is also held that the
fundamental Rights must be construed in the lifjtie Directive Principles.

In Lakshmikant Pandey v. Union of Indid® S.C deals the status of child as follows:

It is obvious that in a civilized society the imgamrce of child welfare cannot be over-
emphasized, because the welfare of the entire caitynits growth and development,
depend on the health and well-being of its child€hildren are a "supremely important
national asset" and the future well being of théioradepends on how its children grow
and develop. The great poet Milton put it admiralvlyen he said: "Child shows the man
as morning shows the day" and the Study Team aal3elfare said much to the same
effect when it observed that "the physical and aldmtalth of the nation is determined
largely by the manner in which it is shaped in tlagly stages". The child is a soul with a
being, a nature and capacities of its own, who neshelped to find them, to grow into
their maturity, into fulness of physical and vitaslergy and the utmost breadth, depth and
height of its emotional, intellectual and spiritubging; otherwise there cannot be a
healthy growth of the nation. Now obviously childreeed special protection because of
their tender age and physique mental immaturity iedpacity to look-after themselves.
That is why there is a growing realisation in evpart of the globe that children must be
brought up in an atmosphere of love and affectiond ainder the tender care and
attention of parents so that they may be able tairatfull emotional, intellectual and
spiritual stability and maturity and acquire selfitfidence and self-respect and a
balanced view of life with full appreciation andatisation of the role which they have to
play in the nation building process without whitfe thation cannot develop and attain
real prosperity because a large segment of theespaiould then be left out of the
developmental process. In India this consciousiessflected in the provisions enacted
in the Constitution. Clause (3) of Article 15 erexbthe State to make special provisions
inter alia for children and Article 24 provides thao child below the age of fourteen
years shall be employed to work in any factory dnemor engaged in any other
hazardous employment. Clauses (e) and (f) of Art8B9 provide that the State shall
direct its policy towards securing inter alia thidie tender age of children is not abused,
that citizens are not forced by economic necessitgnter avocations unsuited to their
age and strength and that children are given facild develop in a healthy manner and
in conditions of freedom and dignity and that chddd and youth are protected against
exploitation and against moral and material abandwmt. These constitutional
provisions reflect the great anxiety of the constin makers to protect and safeguard
the interest and welfare of children in the counffipe Government of India has also in
pursuance of these constitutional provisions ewbl@ational Policy for the Welfare of
Children. This Policy starts with a goal-orientedrambulatory introduction:

The nation's children are a supremely importanteas$heir nurture and solicitude are
our responsibility. Children's programme shoulddfia prominent part in our national
plans for the development of human resources, &oatir children grow up to become
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robust citizens, physically fit, mentally alert amrally healthy, endowed with the skills
and motivations needed by society. Equal opporasior development to all children
during the period of growth should be our aim, tluis would serve our larger purpose of
reducing inequality and ensuring social justice.

The National Policy sets out the measures which@Gbeernment of India proposes to
adopt towards attainment of the objectives setimthe perambulatory introduction and
they include measures designed to protect childegainst neglect, cruelty and
exploitation and to strengthen family ties,so thalt potentialities of growth of children
are realised within the normal family neighbourhaot community environment....

In M.C. Mehta v. State of T.N. and Ors."* Supreme Court observed tharticle 24 has
been a fundamental right ever since 28th Janua®$01Article 45 too has been raised to
high pedestal by Unni krishnan, which was decidedt February, 1993. Though other
articles are part of directive principles, they aiendamental in the governance of our
country and it is the duty of all the organs of tBtate (Article 37) to apply these
principles. Judiciary, being also one of the thygncipal organs of the State, has to
keep the same in mind when called upon to decideersaf great public importance.
Abolition of child labour is definitely a matter gfeat public concern and significance.

It would be apposite to apprise ourselves also &bour commitment to world
community. For the case at hand it would be endogtote that India has accepted the
convention on the Rights of the Child, which wasctded by the UN General Assembly
on 20th November, 1989. This Convention affirm¢ ¢héldren's right require special
protection and it aims, not only to provide suclotpction, but also to ensure the
continuous improvement in the situation of childednover the world, as well as their
development and education in conditions of peacksaaurity. Thus, the Convention not
only protects the child's civil and political righbut also extends protection to child's
economic, social, cultural and humanitarian rights.

From the above judgements it is clear that the 8oq@ Court has been constantly
working judiciously, emphatically and effectivatymatters of child welfare .The sincere
efforts of the Supreme court can be realised frove fact that today by the 86
Amendment 2002,the Directive Principle as mentiongaler Article 45 of the
Constitution has been elevated to assume the sthttisndamental Rights under Article
21A of the Constitution.

Women Empowerment

It is a fact that although numerically women cang# at least half of the human race
today however they have always been forced to gcawgecondary place in the world in
relation to men. This has resulted in women beingble to take a place of human
dignity as free and independent entities, assatiaiéh men on a plane of intellectual
and professional equality. Women have been thémscof discrimination, neglect and
violence all through the ages, in all ages, insaltieties, cultures, regions or religious
communities in the world. It is, indeed, ironic tha India, which has given rise to
apostles of peace and non-violence, women havedothe burnt of violence---domestic
as well as public, physical as well as emotional muental.

Today, offences against women in India have assu@edalarming proportion.
According to one estimate, there are about thiggcHic forms of violence against
women from the pre-nated stage to their death. Sfocims include foeticide,
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infanticide, deliberate check on the supply of $ymb sufficient or/and nutritious food,
medical neglect, deprivation of educational oppdties, child marriages, sexual abuse
of the girl child, forced marriages, rapes, prositin, sexual harassment, pregnancies at
small intervals, wife-battering, bride-burning, simg the widows, witch-hunting, neglect
of the old women etc. In view of the rising atrast against women, the judiciary has
taken various steps in strengthening the handsoofiem who have been suffering from
various disabilities, inequalities and gender distration.

In Madhu Kishwar and Ors. v State of Bihar and Ors*> A challenge was made to
certain provisions of Chotanagpur Tenancy Act, 19@&iding succession to property in
the male line in favour of the male on the prentigd the provisions are discriminatory
and unfair against women and, therefore, ultra svithe equality clause in the
Constitution. The Court while upholding the fundae right of the Tribal women to
the right to livelihood held that the State was em@n obligation to enforce the
provisions of the Vienna Convention on the elimimatof all forms of discrimination
against women (CEDAW) which provided that discriation against women violated
the principles of equality of rights and respeotshifuman dignity.

In Kerala Samsthana Chethu Thozhilali Union v. State bKerala and Ors' this
Court held: When an employer gives employment per@gon, a contract of employment
is entered into. The right of the citizens to ernitgo any contract, unless it is expressly
prohibited by law or is opposed to public policgnoot be restricted. Such a power to
enter into a contract is within the realm of thdiam Contract Act. It has not been and
could not be contended that a contract of employmém women in the toddy shops
would be hit by Section 23 of the Indian Contraait.ASo long as the contract of
employment in a particular trade is not prohibitither in terms of the statutory or
constitutional scheme, the State's interventionldvbe unwarranted unless there exists a
statutory interdict. Even to what extent such aslagive power can be exercised would
be the subject matter of debate but in a casei®htture there cannot be any doubt that
the impugned rules are also contrary to the promssiof the Indian Contract Act as also
the Specific Relief Act, 1963.

It was further observed:

Furthermore, a person may not have any fundameigtal to trade or do business in
liquor, but the person's right to grant employmenseek employment, when a business
is carried on in terms of the provisions of thefice, is not regulated.

In Vishaka and Ors. v. State of Rajasthan and Ors* , the writ petition was filed for
the enforcement of the fundamental rights of wagkivomen under Articles 14, 19 and
21 of the Constitution of India with the aim of ding suitable methods for realization of
the true concept of "gender equality”; and preventexual harassment of working
women in all work places through judicial process fill the vacuum in existing
legislation. This Court while framing the guidelnand norms to be observed by the
employers in work places to ensure the preventfserual harassment of women, inter
alia, relied on the provisions in the Convention the Elimination of All Forms of
Discrimination against Women as also the generabmenendations of CEDAW for
construing the nature and ambit of constitutiona&rgntee of gender equality in our
Constitution.
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Gender equality today is also recognized by theopesn Court as one of the key
principles underlying the Convention and a goabéoachieved by member States of the
Council of Europe. Court follows the verdict of Abdziz, Cabales And Balkandali v.
United Kingdon?® [where the court held:

As to the present matter, it can be said that dvarecement of the equality of the sexes is
today a major goal in the member States of the €ibohEurope. This means that very
weighty reasons would have to be advanced befadédference of treatment on the
ground of sex could be regarded as compatible thvélConvention.

In Randhir Singh v.Union of India and Ors® this Court while holding that non-
observance of the principle of 'equal pay for equalk' for both men and women under
Article 39(d) of the Constitution amounted to viwa of Article 14 and 16, recognized
that the principle was expressly recognized bysatlialist systems of law including the
Preamble to the Constitution of the Internatiorabdaur Organization.

Upliftment of the Weaker Sections of Society

From ancient times our Indian society has beenddiion caste and class lines. As a
result a vast section of our society particularpwn as the SC’'s , ST's and OBC'’s had
remain a victim of social and economical inequeditiOur great nationalist leaders had
always condemned such discriminate behaviour metedrds these people who have
been labelled as the ‘weaker sections of societyt. was once said by Swami
Vivekananda who demanded shudra raj and refutedntlvapabilities of the groaning
untouchables:

“Aye, Brahmins, if the Brahmin has more aptitude [Earning on the ground of heredity
than the Pariah, spend no more money on the Brahmducation but spend all on the
Pariah. Give to the weak, for there all the giftniseded.... Our poor people, these
downtrodden masses of India, therefore, requiteety and to know what they really are.
Aye, let every man and woman and child, withoupees of caste or birth, weakness and
strength, hear and learn that behind the stronglandieak, behind the high and the low,
behind everyone, there is that Infinite Soul, assuthat infinite possibility and the
infinite capacity of all to become great and gobet us proclaim to every soul 'Arise,
awake and stop not till the goal is reached.' Alseake!”

Mahatma Gandhi, the Father of the Nation, had stakelife for the harijan cause. Baba
Saheb Ambedkar-a mahar by birth and fighter toldss$ breath against the himalayan
injustice to the harijan fellow millions stigmatisey their genetic handicap-who was the
Chairman of the drafting committee of the Constitugssembly. There was Nehru, one
of the foremost architects of Free India, who stdodr squares between caste
suppression by the upper castes and the socigaitaxianism implicit in secular
democracy

These visions of our forefathers nurtured the radt®ur constitutional values among
which must be found the fighting faith in a castslsociety, not by obliterating the label
but by advancement of the backward, particularlgt thathetic segment described
colourlessly as Scheduled Castes and ScheduledsTfliine Supreme Court of India has
accordingly taken due steps to restore the socidl economic personality of these
backward most sections and have attempted to makeatacy functional and republic
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real. It has tried to provide adequate means dlilieod for all the citizens and the
distribution of the material resources of the comityufor common welfare, in order to
enable the poor, the dalits and the tribes, talfthe basic needs to bring about the
fundamental change in the structure of the, Ind@oiety.

In Murlidhar Dayandeo Kesekar v. Vishwanath Pandu Barde and Anr'’. the
guestion arose : whether the alienation of the damsbkigned to Scheduled Tribes was
valid in law? In that context considering the Prblanthe Directive Principles and the
Fundamental Rights including the right to life,sthCourt had held that economic
empowerment and social justice are FundamentaltRighthe tribes. The basic aim to
the welfare State is the attainment of substadiégree of social, economic and political
equalities and to achieve self-expression in hiskwas a citizen, leisure and social
justice. The distinguishing characteristic of thelfare State is the assumption by
community acting through the State and as its mesipdities to provide the means,
whereby all its members can reach minimum stan@&reconomic security, civilised
living, capacity to secure social status and caltorkeep good health. The welfare State,
therefore, should take positive measure to ashestcommunity at large to act in
collective responsibility towards its member andwdd take positive measure to assist
them to achieve the above.

In R. Chandevarappa and Ors. v. Stale of Karnataié Or$®. This Court was to
consider whether the alienation of Government landBotted to the Scheduled Castes
(subheading) was in violation of the Constitutionbjectives under Articles 39(b) and
46. It was held that economic empowerment to thit€dhe Tribes and the poor as a
part of distributive justice is a Fundamental Rjgigsignment of the land to them under
Article 39(b) was to provide socio-economic justitee the Scheduled Castes. The
alienation of the land, therefore, was held to beviolation of the Constitutional
objectives. It was held thus:

In fact, the cumulative effect of social and ecomiagislation is to specify the basic
structure. Moreover, the social system shapes #@saand aspirations that its citizens
come to have. It determines in part the sort ofqes they want to be as well as the sort
of persons they are. Thus an economic system iomigt an institutional device for
satisfying existing wants and needs but a way eatong and fashioning wants in the
future. The economic empowerment, therefore, tqptiw, the dalits and the tribes as an
integral constitutional scheme of socio-economimaderacy is a way of life of political
democracy. Economic empowerment is, therefore clhasman right and a fundamental
right as part of right to live, equality and oftsta and dignity to the poor, the weaker
sections, the dalits and the tribes.

In Murlidhar Dayandeo Kesekar v. Vishwanath Pandude® MANU/SC/1046/1995 :

this Court had held that economic empowermentfisndamental right to the poor and
the State is enjoined under Articles 15(3), 46 3@do provide them opportunities. Thus,
education, employment and economic empowermensam® of the programmes the
State has evolved and also provided reservatiadimssion into educational institutions,
or in case of other economic benefits under ArsidB(4) and 46, or in appointment to an
office or a post under the State under Article L6{#herefore, when a member is
transplanted into the Dalits, Tribes and OBCs, Hheefswust of necessity also have had
undergone the same handicaps, and must have bbgtted to the same disabilities,
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disadvantages, indignities or sufferings so astile the candidate to avail the facility
of reservation. A candidate who had the advantagetart in life being born in Forward
Caste and had march of advantageous life but mspgfanted in Backward Caste by
adoption or marriage or conversion, does not beagigible to the benefit of reservation
either under Article 15(4) or 16(4), as the casey ha. Acquisition of the status of
Scheduled Caste etc. by voluntary mobility intostheategories would play fraud on the
Constitution, and would frustrate the benign cdastinal policy under Articles 15(4)
and 16(4) of the Constitution.

Prison Management

Another interesting arena in which the judicians hiaitiated certain refreshing steps in
the light of social justice is prison managementnidia, the prisons are considered to be
the basic indicator of human right violations. Ifigient accommodations, unhygienic
conditions, sub-standard water supply and insaifficfood reflect the callous attitude of
the executive machinery to identify the basic righthe prisoners.

The prisons in India are governed by the antiquated colonialPrison Act of 1894
which advocates retributive and deterrent formwdiphment and consider the prisoners
as slaves of the state. The Supreme Court takiggizance of the state in action in
recognising prisoners’ basic right through the iempéntation of a progressive legislation
and by giving a dynamic interpretation to the pstis of the Constitution in rendering
social justice. There is no specific provision ime tConstitution which deals with
prisoners’ right. Hence the Supreme Court adoptedaalist & humanistic approach
and read the Articles 14, 19 and 21 in Part llinglavith Article 38,39,39-A and 42 in
Part IV to spell out the various basic rights aafalié to the prisoners.

In Francis Carolie v. Administrator, Delli Supreme Court held that ‘a convicted man
is not reduced from a person to a non-person $o las subject to the whim of the Prison
Administration.

In Sunil Batra v. Delhi AdministratiGhit was held that keeping a man ‘under sentence
of death’ in solitary confinement is violative oftile 21.In this case the Supreme Court
laid down five principles:
a) Under trial prisoners should be separated from icted prisoners.
b) Hard labour is not harsh labour. Hard labour urSiection 53 of Indian Penal
Code must be given a human meaning.
c) Young prisoners should not be exposed to sexualbtrited adult prisoners.
d) The visits of the family members of the prisoner Hion should be fairly
increased.
e) Confinement in irons should be allowed only whexke £ustody is impossible.

In Hussainara Khatoon’s Case?{ISupreme Court held that Right to Free Legal Aid as
given under Article 39-A was implicit in Article 21t renders social justice to such an
accused person, who owing to his poverty cannair@ffa lawyer and who would,
therefore, have to go through the trial withoutalegssistance cannot be possibly treated
as just, fair and reasonable.
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In Khatri v. State of Bih&? it was held that legal aid should not be providgedhe
commencement of the trial only, but it should beviited when the person is brought
before the magistrate for the first time.

In Bhagalpur Blinding caé the question that the court addressed was whetaarourt
which cans certainly inject a state from taking acyion in contravention of Article 21
could give compensation as a form of relief whendtate has already infringed upon the
person’s Right to Life. The court said that these a mandate, according to the
Constitution, it is the duty imposed on the Coorptovide social justice and behave as
the saviour of such helpless persons.

Conclusion

Hence it can be said that social justice is natrgle or single idea of a society but it is
an essential part of complex social change to welithe poor etc. from handicaps,
penury, to ward off distress and to make their llifable, for greater good of the society
at large. In other words, the aim of social jusiEéo attain substantial degree to social,
economic and political equality, which is the legate expectation and constitutional
goal. The judiciary, here, acts as the vehicle rahgforming the nation's life and

responds to the nations's needs, it interpretdativ with pragmatism to further public

welfare to make the constitutional animations ditseand interprets the Constitution

broadly and liberally enabling the citizens to gnjbe rights. However it is the duty of

the Court to supply vitality, blood and flesh, taldnce the competing rights by

interpreting the principles, to the language or twards contained in the living and

organic Constitution, broadly and liberally.

The judicial function of the Court, thereby is toild up, by judicial statesmanship the
judicial review, smooth social change under ruldagé with a continuity of the past to

meet the dominant needs and aspirations of themt.eBhe Court, as sentinel on the qui
vive, has been invested with the freedom, to pmwédgolden interpretation of the

Constitution as well as in the interpretation dfestlaws. The Court, therefore, is not
bound to accept an interpretation which retards phnegress or impedes social
integration; it adopts such interpretation whichudobring about the ideals set down in
the Preamble of the Constitution aided by Paramidl Part I\V-a truism meaningful and a
living reality to all sections of the society asvhole by making available the rights to
social justice and economic empowerment to the wmreakctions, and by preventing
injustice to them. It is the paramount power of jmdiciary as well as its duty to protect
limbs of administration of justice from those whas#ions created interference with or
obstruction to the course of justice.
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Child Sex Tourism — An Overview
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Abstract
Trafficking of children is a gross violation of hamrights. India has been identified as one of the
Asian countries where trafficking for commercialplitation has reached at alarming level.
Child sex tourism is a highly profitable and lowkibusiness that preys on particularly vulnerable
population.
This article presents an overview on child sexrisma in India, identifies and the role of
international conventions and provisions under tbenstitution of India, suggest strategies to
respond to sex tourism and related issues.

Introduction

"Child abuse or maltreatment constitutes all forwfsphysical and/or emotional ill-
treatment, sexual abuse, neglect or negligent tneat or commercial or other
exploitation, resulting in actual or potential hario the child's health, survival,
development or dignity in the context of a relasiaip of responsibility, trust or powér
—WHO

Child Sex- Tourism is the commercial sexual expkmwin of children in which a child
performs the services of prostitution, for finahdianefit. The term normally refers to
prostitution by a minor, or person under the loagé of majority. The form of child
prostitution in which people travel to foreign ctues for the purposes of avoiding laws
in their country of residence is known as child tmxism.

Child sex tourism, part of the multi-billion-dollgiobal sex tourism industry, is a form of
child prostitution within the wider issue of commiat sexual exploitation of children.
Child sex tourism (CST) is tourism for the purposk engaging children in the
prostitution, that is commercially-facilitated ahitexual abuse. It may be defined as the
sexual attraction of an adult towards childrensItnore often than not associated with
the desire for pre- pubertal children. The nighenaf child sexual abuse takes a more
alarming turn when placed in the context of orgadiexploitation for commercial gain.
The last couple of years have witnessed growingianeoverage of incidents of child
sexual abuse. The phenomenon appears to be eméuimthe closet.

Child sex tourism (CST) is a type of commercialusdexploitation of children (CSEC),
along with child prostitution, pornography, and seafficking. CSEC, CST in particular,
is a lucrative and ubiquitous practice affectingeatimated 2 million children worldwide,
every year. Child trafficking and child sex tourigma lucrative multi-billion dollar
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industry that fuels avarice and corruption whiliaaiting organized crime syndicates and
transnational trafficking networks.

The wretched conditions of survival for the overelvhing majority of our citizens

compel young children to become victim of fleshd&aStreet children and the children
of women in prostitution are most vulnerable groupkild sex tourism results in both
mental and physical consequences for the explaitddren that may include “disease
(including HIV/AIDS), drug addiction, pregnancy, matrition, social ostracism, and
possibly death

Child sex tourism, part of the multi-billion-dollgtobal sex tourism industry, is a form of
child prostitution within the wider issue of commiat sexual exploitation of children.

Child sex tourism victimizes approximately 2 mitlichildren around the world. The

children who perform as prostitutes in the chilet sgurism trade often have been lured
or abducted into sexual slavery.

What seems unimaginable is, however, a bittertyefdr millions of girls and boys all
over the world. They are the victims of an unsctops but profitable business that
meets an international demand. Trafficking childiera free market in its most brutal
form, a billion-dollar business for those pullirffeetstrings in the background and those
who exploit the victims.

Child trafficking is a crime known the world ovemdathat stops at no borders. Girls and
boys are sold to be used as cheap labor, prostitutéhieves, beggars or drug couriers.
Babies are also traded for commercial adoptions @ind for arranged marriages.
Frequently the children of impoverished parentstfeir parents) are attracted by false
promises of training or good earnings, since thayegally lack money and any prospect
of a good lifé.

What seems unimaginable is, however, a bittertyefdr millions of girls and boys all
over the world. They are the victims of an unsctaps but profitable business that
meets an international demand. Trafficking childiera free market in its most brutal
form, a billion-dollar business for those pulliffgetstrings in the background and those
who exploit the victims.

Child trafficking is a crime known the world ovendathat stops at no borders. Girls and
boys are sold to be used as cheap labor, prostitutéhieves, beggars or drug couriers.
Babies are also traded for commercial adoptions @gind for arranged marriages.
Frequently the children of impoverished parentstf@ir parents) are attracted by false
promises of training or good earnings, since thayegally lack money and any prospect
of a good life.

For traffickers, human life is an object that isnaans to facilitate their objectives. The
cruelty and lack of compassion for human life isdewmt in the case illustrated above.

Even after the boy handed over the stolen goods asigold and jewellery, the trafficker

was infuriated at the boy for not stealing enoughe teenager was summoned and
returned back to Bangladesh. Thankfully, the tci#r later had charges laid against
him3.
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Child Sex Tourism in India

Human trafficking in India, whereby children areded for criminal acts, points to
organized trafficking gangs. Children are not ambed as slaves, but are also being used
as modern day criminals to inflict violence on atheparticularly their domestic
employers, for theft and robbery- an issue thatrfwaoften drawn public attention as of
yet.

India is turning into a sex tourism hot spot. Théddren who perform as prostitutes in the
child sex tourism trade often have been lured atuated into sexual slavery. Child
trafficking and prostitution are correlated. Youmigs who are of 11-16 years are forced
into prostitution for the pleasure and unholy $atison of paedophiles.

Girls of 15- 16 are forced into this profession jon#y of which are trafficked into India
from Nepal and Bangladesh. 25 % of the prostitatesstitute girls of 15-18 years of age
out of which almost 60 % belong to scheduled castebeduled tribes and other
backward classes who are pushed into this darkcweeo economic factor4.

If the condition of commercial sex victim is hordenus, the entry of sex tourism in India
can bring the death knell for the thousands ofdceil who will be forced into sexual
slavery. In most cases of child sexual abuse tttnvis a female child around the age of
puberty. The advent of sex tourism will drive thgge af the victim lower and pull into its
net male children as well. It is well- known thatlm children are sexually abused
routinely, but the scale of the abuse is certaiasalate with the increase in tourism. If
the experiences of countries such as Thailandipphies and Srilanka are any pointer,
India appears to be on the brink of a massivefti®into organized tourist flesh trade

Today, the number of children who are victims of grirism continues to rise. Although
child sex tourism has existed for decades, thetipeabas exploded in recent years due in
large part to the rapid globalization of trade dinel growth of the tourist industry. As
countries once insulated now open their bordegddioal markets, and as airfares become
more affordable to consumers, sex offenders find opportunities and easier means to
travel abroad for underage sex

Sex tourism targeting children creates huge moyetaentives for traffickers. Human
trafficking impacts an estimated 1.2 million chilgttims. The United Nations Office of
Drugs and Crimes (UNODC) recently stated that 79%@lbglobal trafficking is for
sexual exploitation, which is one of the fastestigng criminal activities in the world6.

International Conventions on Child Sex Tourism

International conventions and various working gsufocused on child sexual
exploitation and child sex tourism offer a slighitrgner of hope in the campaign to end
CSEC. The first and most comprehensive internatieffart to focus on the protection
and rights of children is the 1989 United Natiore@ntion on the Rights of the Child
(CRC). Ratified by all but two of the world’s coumes, the CRC is the most widely
adopted treaty in history. Notably, the CRC inckidseveral Articles pertaining
specifically to the sexual exploitation of children
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i)The Optional Protocol on the Sale of Children, il@hProstitution and Child
Pornography is a protocol to the Convention on the Rightdlef Child and requires
states to prohibit the sale of children, child pitaon and child pornography.

The Protocol was adopted by the United Nations @grfessembly in 2000 and entered
into force on 18 January 2002. As of August 2045 §tates are party to the protocol
and another 22 states have signed but not ratified

Article 1 of the protocol declares that states nmustect the rights and interests of child
victims of trafficking, child prostitution and clil pornography, child labour and
especially the Optional Protocol on the Sale oildZén, Child Prostitution and Child
Pornography to the Convention on the Rights ofGhéd states that child prostitution is
the practice whereby a child sells his or her béalty sexual activities in return for
remuneration or any other form of consideratiore Témuneration or other consideration
could be provided to the prostitute or to anotherspn. The 131 countries who are
parties to the Optional Protocol (at May 2009) utades to prohibit child prostitution.

The Worst Forms of Child Labour Convention, 199%r{@ntion No 182) of the
International Labour Organization (ILO) providesatlthe "use, procuring or offering of a
child for prostitution” is one of the "worst forrm$ child labor." This convention, adopted
in 1999, provides that countries that had ratiftedust eliminate the practice urgently. It
enjoys the fastest pace of ratifications in the 'LRistory since 1919.7

i) Conventional on Elimination of all forms of Emination Against Women
(CEDAW) —
This convention also applicable to girls under i8aof age.

i) SAARC - Convention on prevention and combating traffigkim women and
children for prostitution— emphasis that the evil of trafficking in womemdeachildren
for the purpose of prostitution is incompatible lwithe dignity and honour of human
being and is violation of the basic human rightsvofmen and children.

Since 1989, additional international, regional, anational legal instruments and
monitoring mechanisms have been adopted. UNICEEsnibiat sexual activity is often
seen as a private matter, making communities @hico act and intervene in cases of
sexual exploitation. these attitudes make childfan more vulnerable to sexual
exploitation. Most exploitation of children takelage as a result of their absorption into
the adult sex trade where they are exploited bgllpeople and sex tourists. The Internet
provides an efficient global networking tool fordimiduals to share information on
destinations and procurement.

Provisions under the Constitution of India

Article 14 —“The State shall not deny to any persgnalitybefore the law or the equal
protection of the laws within the territory of lrdi

Article 15 (3) - Nothing in this article shall prent the State from making any special
provision for women and children.

Article 19 (1)- All citizens shall have the right{a) to freedom of speech and expression
Article 21. -No person shall be deprived of his life or persdiedrty except according
to procedure established by law.
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Article 21A - The State shall provide free and compulsory edosat all children of the
age of six to fourteen years in such manner aSthae may, by law, determine.

Article 23 (1) Traffic in human beings arimegarand other similar forms of forced labour
are prohibited and any contravention of this priovisshall be an offence punishable in
accordance with law8.

Law and Child Prostitution

The Immoral Traffic (Prevention) Act Under the amded act detention of a woman for
purposes of prostitution is punishable with a mimmof seven years of imprisonment
and maximum of life imprisonment Equally Stringgntnishment will be awarded to
those procuring children for prostitution. Earlithe act was known as suppression of
Immoral Traffic in Women and Girls Act (SITA). Thame of the act has been changed
and it has been made more effective and stringdw.definition of prostitute itself has
been changed to include persons of both sexeseEirhcluded girls and women only.
The amendment takes into account the growing meafoaale prostitution especially
that involving young boys

Under the new act there are three categories tmaechildren, minors and majors. The
children are those up to 16 years and minors arsetbetween 16 to 18yrs and majors
are those above 18 yrs. The earlier act recogringdwomen and girls - a women being
one who has completed 21 years. Punishment fonoéte committed against these
categories differs in severity Offences Committgaiast children and minors will be
dealt with more severely than those against majors.

While the practice of child sex tourism can erote tconomic, social, and moral
integrity of a nation, the greatest victims are,cofirse, the defenceless children: their
voices unheard, their stories untold, their plighplacable, and their innocence stolen.
They must endure the immediate and long-term emaligpsychological, and physical
impact of sexual exploitation. To make matters ewamse, in countries with limited
educational opportunities, people are ill-inforneddhe health risks and the severe long-
term psychological harm that is inflicted on chédmwho are sexually exploited.

Many countries have also developed national pldnaction or strengthened existing
laws against CSEC. Responding to mounting predsone child welfare agencies and
human rights groups, the United States under thehBadministration passed the
PROTECT Act in April 2003 and affirmed its commitmeto ending the sexual

exploitation of children. The act established $stridaws that make it illegal for U.S.

citizens and residents to travel to another couattyave sex with a minor (or conspire to
do so0). Prior to April 2003, U.S. prosecutors hadptove that the accused travelled
abroad with théntentto have sex with a mindf.

Conclusion

There are many more peats waiting in the wingseéal foff the bodies and lives of our
greatest national treasure, our very own childténless we strike at the root of the
problem and ensure full gainful employment for #lulilts and state responsibility for the
development and care of children, they will congirta the sacrificed at the altar of greed
and perversion, providing anything that the maded fancies. The child sexual abuse
not only has a damaging and long term impact otimibut also affects the families,

communities and society. Victims suffer severe rrauor damage which can be
emotional, physical and mental. Psychological mobmay last a lifetime if the process
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of healing does not take place. A majority of séxafBences committed against children
are not even reported, let alone prosecuted. If alvidual is brought to trial,
convention is unlikely as cases are very diffitalprove.

“What we need is change of mindset to protect tle@akvand vulnerable amongst us,
nurture the next generation with genuine love autifice”.

Suggestions

» India has to enact a new code for child rightsddog the United Nation convention
on the rights of child of which India is a signator

» Schools should be encouraged to institutionalizrsénal Safety Education”

» Awareness should be created among the peopledteqiing our ever biggest assets,
that is, children from being abused.

» Judicial should play an important role to curb tienace of child sexual abuse.

» Stringent laws should be enacted to completely chilol abuse and sex tourism in
the country which will prevent the child trafficignndisputably.
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Child Labour: The Killing of Innocence

Dr. Kavita Lalchandani’

The children are the national assets and Child ual® a burning issue of global
concern. The prospect of the nation is dependenthenchildren but due to certain
adverse circumstances the children are put to faibdheir childhood. The root cause of
child labour is poverty and being poor the workicgildren get deprived of their
fundamental rights. They do not get proper edunatiealth care and basic needs of the
life and they become an easy prey for social, eenca, emotional, psychological,
physical and sexual exploitation.

Child labour is continued from times immemorial aind mostly prevalent in developing
countries. The development of children is a greladllenge for any nation as it
encompasses caring, protection and addressingraieens of the children.

The term child labour is defined as “any work bylaten that interfere with them in their
full physical development, the opportunities falesirable minimum of education and of
their needed recreation.”

The children aged between 4 to 14 years doing warkamily farms or in an occupation
without wages or in factories, farms, outside hdarevages constitute child labour. The
phenomenon of child labour which is a consequetkeoexploitative system operating
at the national and international levels not omdses the future of millions of children in
the third world countries, but it also restricte tfevelopment prospects of these countries
drastically. The existence of child labour is ae#irto overall world development, to the
solidarity and peace in the world. The problem bilcclabour is the symptom of the
disease which is widespread due to exploitativeictire, lopsided development,
iniquitous resource ownership with its correlatdasfie scale unemployment and abject
poverty amongst the countries. The existing intéonal economic order perpetuates this
harsh reality because powerful multinational coapons operate and use child labour
directly or indirectly, to maximize profit and minize cost

Indian Laws concerning Child Labour:

There is a need for proper implementation of lasvprohibit and regulate the working
conditions of the children in most of the employtsenhere they are not prohibited from
working and are working under exploitative condigoln Indiathere are number of laws
having such an object and some of these are medltioereunder:

Child Labour (Prohibition & Regulation) Act, 1986:
Section 7 of the above Act prescribes the workimgddtions as:
1. No child shall be required or permitted to worlaimy establishments in excess of
such number of hours as may be prescribed for ssketblishments.

* The Author is Principal, G.J.Advani Law College, Bandra, Mumbai and Member of Board of
Studies, University of Mumbai.
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2. The period of work on each day shall be so fixeat tho period shall exceed
three hours and that no child shall work for mdrantthree hours before he has
had an interval for rest for at least one hour.

3. The period of work of a child shall be so arrangeat inclusive of his interval of
rest it shall not be spread over more than six iaueluding the time spent in
waiting for work on any day.

4. No child shall be permitted to work between 7 prd &ram.

5. No child shall be required or permitted to work iee.

No child shall be required or permitted to workany establishments on any day on
which he has already be working in another estaiiét’

Factories Act, 1948

The said Act has introduced the changes in themmini age for the admission of
children. The age of children in to the employmleas been raised from 12 to 14 years
and minimum permissible daily hours of work werdueed from five hours to four and
half hours. The Chapter VIl of the Act deals wilte tprohibition of the employment of
young children. The child who has not completedabe of 14 years cannot be permitted
to work in any factory. The working hours for children should not be mtiran four
and half hours in any day and child is prohibitedamork during night. The period of
work of all children employed in all factories shié limited to two shifts which shall
not overlap or spread over more than five hdurs.

No child shall be required or allowed to work irydactory on any day on which he has
already been working in another factory. No fenwigd shall be required or allowed to
work in any factory except between 8 am and 7°pm.

Beedi and Cigar Workers (Conditions of Employment)Act, 1966

Section 24 of the said Act says that no child sbellequired or allowed to work in any
industrial premises. Child means a person who basompleted 14 years of agélo
young person shall be required or allowed to warkany industrial premises except
between 6 am and 7 pm.

Mines Act, 1952

The Part VI of the said Act prescribes in Sectiontiat no person below the age of 18
years shall be allowed to work in any mine or ghereof: Any apprentices or any
trainees not below the age of 16 years may be atlaw work, under proper supervision,
in a mine or part thereof by the manager providedcase of trainees, other than
apprentices, prior approval of Chief Inspector pspector shall be obtained before
allowing them to work.

Motor Transport Workers Act, 1961:

A Child means a person who has not completed higebds’ No adolescent shall be
employed or required to work as a motor transpootker in any motor transport
undertaking for more than six hours a day includiatj an hour rest interval in a day and
he shall not be employed to work between the hoii® pm and 6 artf. The adolescent
shall be required or allowed to work only if a d@ate of fitness is granted. Further
this Act prohibits the employment of children inyacapacity in any motor transport
undertaking?
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Plantations Labour Act, 195t

A Child means a person who has not completed higea#s*® Except with permission of
the State Government no woman or a child workell fleaemployed in any plantation
otherwise than between 6 am and 7 drio child or adolescent shall be required or
allowed to work in any plantation unless a cerifecof fithess grantéd

The Right of Children to Free and Compulsory Educaibn (RTE) Act, 2009:

This Act represents the consequential legislatiovisaged under Article 21-A, means
that every child has a right to full time elemegtaducation of satisfactory and equitable
quality in a formal school which satisfies certassential norms and standards.

The RTE Act provides for the:

(i) Right of children to free and compulsory edumattill completion of elementary
education in a neighbourhood school.

(ii) ‘Free’ means that no child shall be liable pay any kind of fee or charges or
expenses which may prevent him or her from purswand completing elementary
education.16

It clarifies that ‘compulsory education’ means ghlion of the appropriate government
to provide free elementary education and ensurepatsary admission, attendance and
completion of elementary education to every chilthie six to fourteen age groups.

Constitutional Provisions regarding Child Labour:
Several Articles of Indian Constitution provide f@ction to child labour. Some of the
provisions are described herein below:

No child below the age of 14 years shall be emmadgework in any factory or mine or
engaged in any other hazardous employrent.

Article 15 (3) empowers the State to make the gpeebvisions relating to child, which
will not be violative of right to equality.

Article 21 provides that no person shall be degtig€his life or personal liberty, except
according to procedure established by law whicluges life free from exploitation and
to live a dignified life.

Further the, State shall provide free and compulsducation to all children of the age
of six to fourteen years, in such manner as théeStay, by law, determine. Where
children are allowed to work, in such establishméns the duty of employer to make
provisions for the education of child labout&r.

Article 23 prohibitstraffic in human beings and beggar and other smidems of forced
labour are prohibited and any contravention of thishibition shall be an offence
punishable in accordance with law.

Article 39 (e)the State shall, in particular, direct its poliowards securing the health
and strength of the tender age of children areabased and that citizens are not forced
by economic necessity to enter avocations unstotéueir age or strength.

Article 39 (f) imposes duty upon State that theteSthall, in particular, direct its policy
towards securing that children are given opporiemitand facilities to develop in a
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healthy manner and in conditions of freedom anahitiygand that childhood and youth
are protected against exploitation and against inam@ material abandonment.

Article 45 the State shall Endeavour to providdyeetildhood care and education for all
children until they complete the age of six years.

Article 51A (e) it shall be the duty of every céiz of India, who is a parent or guardian
to provide opportunities for education to his childward as the case may be, between
the age of six and fourteen years.

Judicial Approach to the problem:

The role of judiciary in India through judicial prouncements has been unequivocal
throughout in promoting the child welfare. Hon’W&r Justice Subba Rao, the former
Chief Justice of India, rightly remarked “Socialstloe must begin with child unless

tender plant is properly nourished; it has littheoce of growing into strong and useful
tree. So, first priority in the scale of socialtjoe should be given to the welfare of

children”.

In People Union for Democratic Rigkt Union of Indid®, in this case the Supreme
Court considered the meaning and scope of the @lfteszardous employment”. The
Supreme Court held that Construction work is clearlhazardous occupation and it is
absolutely essential that the employment of childnader the age of 14 years must be
prohibited in every type of construction work. Tissa constitutional prohibition which,
even not followed up by appropriate legislationstmperate proprio vigore.

The judiciary has almost brought a revolution ia tifie of child workers in India. It has
always remembered to expand and develop the laassm respond to the hope and
aspirations of people who are looking to the jualigito give life and content to law.
Judiciary has virtually played a vital role in thesk of providing political, social and
economic justice to the poor child workers in tasintry. The judiciary has taken a stand
when there is no proper enactment for the welfatee Child Labour and goes extent to
look out the problems of them and some of these @ae there in which judiciary
considers as poverty is the reason for the expiloteof children and other economic
factor and in this situation we can left the chihdthe condition of lurch and they
have judgment which gives us good lesson to thiego for the welfare of the children.

In Labourers Working on Sal#élydro —projectv state of Jammu and Kashnafr Justice
Bhagwati observed that construction work is a hdaas employment and therefore
under Article 24 of the Constitution, no child belthe age of 14 years can be employed
in construction works by reason of the prohibiti@nacted in Article 24 and this
constitutional prohibition must be enforced by @entral Government.

In this case the Supreme Court agreed that chiddulais a difficult problem and it is
purely on account of economic reasons that parefter want their children to be
employed to augment their meager earnings. Andl daibour is an economic problem,
which cannot be solved by mere legislation. Becafsgoverty and destitution in this
country it will be difficult to eradicate child labr, so attempts should be made to reduce
if not to eliminate child labour because it is edg&e that a child should be able to receive
proper education with a view to equipping itselflecome a useful member of the
society and to play a constructive role in the @onomic development in the country.
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They must concede that having regarded to the {lireyaocio-economic conditions it is
not possible to prohibit the child labour altogethed in fact any such move may not be
socially or economically acceptable to large masdgegeople. That is why Article 24
limits the prohibition against employment of chlitdbour only to factories, mines or other
hazardous employments clearly construction woekhazardous employment.

The Supreme Court also suggested that wheneveZeh&al Government undertakes a
construction project which is likely to last forrsetime, the Central Government should
provide that children of construction, workers whare living it or near the project site
should be give facilities for schooling becauss @bsolutely essential that a child should
be able to receive proper education with a vieveqaipping itself to become a useful
member of the society and to play a constructile irothe socio-economic development
of the country. We must concede that having regarthe prevailing socio-economic
conditions, it is not possible to prohibit childtaur altogether and in fact; any such move
may not be socially or economically acceptableatge masses of people.

In Lakshmi Kant Pandey Union of Indi&?, it is obvious that in a civilized society, the
importance of child welfare cannot be over empleakibecause the welfare of the entire
community, its growth and development, depend an hibalth and well-being of its
children.

The abolition of the child labour is preceded by tmtroduction of compulsory
education; compulsory education and child laboarimterlinked.In M.C. Mehtav. State

of Tamil Nad& the Supreme Court observed that working conditionghe match
factories are such that they involve health hazardsormal course and apart from the
special risk involved in the process of manufacyrithe adverse effect is a serious
problem. Exposure of tender age to these hazagdéres special attention. We are of the
view that employment of children with match facésridirectly connected with the
manufacturing process uplift of final productionroftch sticks or fireworks should not
at all be permitted as Article 39(f) prohibits it.

The Court further observed that the spirit of tlomdtitution perhaps is that children
should not be employed in factories as childhoathésformative period and in terms of
Article 45 they are meant to be subjected to fre@ @ompulsory education, until they
complete the age of 14 years. Children can, thexefoe employed in the process of
packing but packing should be done in an area dvaay the place of manufacture to
avoid exposure to accident.

In Mohini Jainv. State of Karnatakd Kuldip Singh J. had held that the right to
education was part of the fundamental right to &fed personal liberty guaranteed by
Article 21. InUnni Krishnanv. State of Andhra Pradestin this case Jeevan Reddi J,
speaking on behalf of Pandian J. and himself, agvath the dicta of Mohini Jain that
the right to education flowed directly from thehigo life guaranteed by article 21 of the
Constitution.

The court, therefore, declared that “a child (eitix has a fundamental right to free
education up to the age of 14 yeaBeyond 14 years, the right to education was subject
to the limits of the economic capacity of the stdtee judge concede that “the limits of
economic satisfaction of the State.”
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In Bandhua Mukti Morcha. Union of Indig> a writ petition Under Article 32 has been
filed by way of Public Interest Litigation seekimggsue of a writ of mandamus directing
the government to take steps to stop employmerhibddiren in carpet industry in the
State of Uttar Pradesh. The Apex court observetdcthild of today cannot develop to be
a responsible and productive member of tomorrowgsiety unless an environment
which is conducive to his social and physical Hemtassured to him.

The Apex Court gave direction to the Union of Indrad State Government, their
departments and Authorities keeping in view of thbolition of child labour.

In Brownv. Board of Educatioffit was heldthattoday education is perhaps the most
important function of the state and local governtseh is required in the performance of
our most basic responsibilities, ever service sdhmed forces. Today it is a principal
instrument in awakening the child to cultural valuén preparing him for later
professional training and in helping him to adjostmally to his environment. In these
days, it is doubtful any child may reasonably bpeeted to succeed in life if he is denied
the opportunity of an education.

In R.D Upadhayv. State of Andhra PradeShthe Apex Court observed that Article 45 of
our Constitution stipulates that the State shadleawour to provide early childhood care
and education for all children until they complé¢he age of six years. In this case the
Apex Court also laid down a guidelines for the edion and recreation for children of
female prisoners like (a) the child of female pnisis living in the jails shall be given
proper education and recreational opportunities \@hide their mother are at work in
creches, under the charge of a matron / femaldexarhis facility will also be extended
to children of warders and other female prisonfstaf

Conclusion:

Though there is no dearth of enactments and stssrioiejudicial activism to protect the

rights of working children but still the child labois prevalent in corners of the world.

Due to poverty the children are still exploited dhdreby creating social imbalance. We
must pledge ourselves to prevent all forms of chilobur that are not only hazardous,
detrimental to children but also restricting thewth of any nation. It is our duty and

particularly that of each and every business hotsasop putting child into labour and

on the contrary we should identify the areas ofceom which if heeded can support the
children for their development and growth. The ageEsworking towards regulation and

eradication of child labour should be promotedersgthened and given government
incentives as the future of nation rests in thedsaof its children so let the schemes of
improvement of economic and social conditions lkéal in to with more seriousness
and vigour to enable child to grow to the fullest.
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Changing Dimensions of Justice and Human Rights ithe
Era of Globalization

Prem Kumar Gautam*

“We have a right to the means that are necessamheéodevelopment of our lives in the direction
of the highest good of the community of which veeaarpart.”................. (Bernard Bosanquet)

Globalization is a highly challenging concept inme of its connotation, forms and
implications as the literature on globalizationaisge and diffuse There is an important
difference  between internationalization, universgtion and  globalization.
Internationalization is about nations working tdget for the same goals. These are
things like treaties, alliances, and other intéomatl agreements. Universalization means
common agenda for peace development and economiogeent. Globalization is
about making national borders less important fas¢hwho want to buy or sell things
around the world Today globalization has now become an all pecsach word.

The concept of globalization interrelate multiplevéls of analysis: like economics,
politics and ideology A multi- dimensional approach to globalizationshto take
economic, technological, political, social, culiurand environmental aspects into
consideration. To create or cultivate a culturdaof, a broad spectrum of society needs
to be involved. The government may have a leadirof@oviding a lawful environment
for the citizenry ,civic,religious,educational, nieed business ,labor, cultural and social
organizations at all levels of society have impatrt@les to plaj There are some global
institutions and authority who can effectively pi@m culture of rule of law with justice
while protecting the human rights of individual.

Like educational institutions ranging from primeapd secondary level schools to law
schools, political science departments, professionganizations and law and justice
departments and centers or training academieseazmh tand deliver positive message
about justice and the rule of law to both the ngatheration and those responsible for
making the legal system work in this generation

Here we can see the role of justice in protectibmwnan rights and development of
humanity .There are different types of justices diffitrent kinds of human rights some
of them are mentioned here.

Justice
We can divide justice in many forms but here | amdéhg it in two formsPhilosophical
andLegal. Philosophicaldustice is a virtue by which it is ensured thatheperson in a
society will get what he really deserves to detgalJustice means fair and proper
administration of laws. Apart from these two justibere a few other justice namely-
» Commutative Justicet is about giving someone what he or she desarvbas a

right to.
» Condign Justice- specify justice based on the &imdidegree of punishment that is

* Assistant Professor, Dr. Ram Manohar Lohiya National Law University, Lucknow.
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» appropriate for a given offence.

» Distributive Justicespecifies how things such as rights, goods andbeilig should
be
distributed among a class of people.

» Economic Justice- the aim of economic justice isttengthen the livelihoods of poor
and marginal groups in rural and urban India.

* Natural Justice- is for the rule against bias dedright to a fair hearing.

» Personal Justice - means justice that happens éetpagties to a dispute, regardless
of their moral values.

» Positive Justice- It means justice as it is judgstiablished and incompletely
expressed by the civil law or some other form ahhu law.

» Political Justice —means participation in governtreerd parliament.

* Preventive Justice- is intended to protect agarsable future misbehavior.

» Popular Justice- means justice should be basedmuigr opinion. It is called
domestic justice

* Reformative justice- focuses on the needs of tbhégms and the offenders, as well as
the involved community, instead of satisfying atstiegal principles or punishing
the offender.

* Substantive Justice- is based on the rules of gotdgt law.

» Social Justice- is based on the principle thgpediple are equal.

Political movements have frequently been groundedclaims of rights and justice,

arguing that the status quo has failed to proteztiatural rights including human rights
of certain individuals or groups and that the stagquo is therefore unjust. From the
revolution through the abolition of slavery, women'suffrage, the civil-rights

movements, women'’s liberation, the gay rights masets and many more, political
debate has been characterize by claims for sdtéalge in terms of individual rights and
justice.

The liberal concept of justice is that a personusthmot be disadvantaged or punished
except for fault (intentional, reckless or negligemong doing, strict liability applying in
exceptional circumstances). The idea of fault & dlolden thread that runs through the
fabric of the legal order.

Human Rights

Human rights are inalienable rights which all pesseverywhere, at all times must have.
Human rights are essential to live as human beib@s,a basic standard without which

people cannot survive and develop their personality protect their dignity. They are

inherent to the human person, inalienable and wsaVeAll human beings are born with

equal and inalienable rights and fundamental freed@s rightly pointed out here-

“the protection of human personality and of its damental rights is the ultimate

purpose of all law, national and internatiofia{Lauterpatch, 1975, 74)

Human rights can be adequately conceptualized salb, non-conflicting rights that
are logically co-possible and feasible in all cmstances-and that resource constraints
consequently constitute a ‘theoretical obstacleh®s conceptualization of human rights.
Human rights enumerated in the universal declaratiohuman rights for the physical
survival and integrity of the person include botwlc political economic , social and
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cultural rights and that no categorical distinctisnmade between civil and political
rights and economic , social and cultural righégids of Human Rights- The term
“Human Rights” is all comprehensive - it includes-:

Civil-political Rights

Economic, Social and Cultural Rights Natural Rigimplies that nature has endowed
human beings certain inalienable or natural rigikes right to life, liberty and property.
The term “Fundamental Rights”, which we find in thedian constitution, refers to
certain basic Rights. Socio-economic rights arenmadle fundamental in it. Legal Rights-
refers to rights laid down in law Moral Rights-rete rights based on general principles
of fairness and justice.

In an era of globalization, basic institutionalustures that shape our daily interactions
transcend national boundaries. According to thétin®nal approach to social justice

favored by John Rawls, we have a special obligatioensure that the basic terms of
these interactions are jfist

The concept of globalization interrelate multipkvels of analysis: like economics,
politics and ideology. Globalization is the freevament of goods, services and people
across the world in a seamless and integrated mamhe key ideas by which we
understand the transition of human society turming a global village are free flows of
information, capital, goods and services. It isaapelerator of social change and as such
may act as a catalyst for conflict, aggravatingtdresion in any given society and even
creating new ones for the sustainable developmahtae of law. A multi- dimensional
approach to globalization has to take economidyntelogical, political, social, cultural
and environmental aspects into consideration

The phenomenon of increased interconnectednessieofwbrld's societies, generally
referred to as "globalization', is not only chaggaur everyday life, it also influences the
legal framework we are living InIf we are talking about the economic stabilitgrih
trade barriers place limits upon the freedom toagegin mutually beneficial exchange,
and they are predicated upon the mistaken bel@fbople are unable to judge what is
best for themselves and their families. When tladgguent of politicians and a politicized
process are elevated over the judgment of indivgdupvernments prevent people from
making decisions that are in their own best intsteBiminished opportunities and
increased prices are the result of limited choice.

Electronic information technology such as compuéad internet is playing a key role in
promoting globalization. As a government officiflGO activist, university teacher or
private consultant — the success of his / her wetgion will be achieved by his/her
capability tothink globally and act locally.

No nation can secure and sustain a culture of etilaw without constant vigilance.

Protecting the rights of an individual, culture ande of law must be developed and
maintained by the justice delivery system. Rulda@f must be nurtured and constantly
evaluated as circumstances change. If human rigivs are not based on international
human rights standards, human rights may not ecésd in practice and justice in the
broadest sense may be absent and in the worstacaskure of impunity and violence

may exist.
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The presence of rule of law or culture of ruleaf/ldoes not mean that every individual
in that society believes in the feasibility or evilre desirability of the rule of law.
Rather, it means that the average person belieéatdeigal norms are a fundamental part
of justice or can be used to attain justice antttiesystems employing those norms can
enhance the quality of life of individuals and eicety as a whole. Discriminatory or
arbitrarily enforced laws deprive people of theidividual and property rights, raise
barriers ygto justice and keep the poor poor. Fa teason there is a need of an effective
judiciary’.

A sensitive government trying to improve the staddaof living of the members of its
society by creating and making available the basienities of life, providing its people
security and the opportunity to better their lige hope in their heart for a promising
future, providing equal and equitable basis actesspportunity for personnel growth,
capacity to influence in the decision making in lpulaffairs. Sustaining a responsive
judicial system which dispenses justice on meritsaifair, unbiased and meaningful
manner.

Conclusion

On the issue of human rights and justice in theoéglobalization the world at large and
India in particular, on the same level, face dawghthallenges in the task of protecting
human rights of common people regardless of thentcpuhey belong to. India opted
globalization in economic system and social aéésitincluding legal and judicial

activities.

The problem of past human rights and abuses needs tresolved so that a new
foundation can build, where people will be freenfrthe fear of similar violations in the
future. At the same time it is important to lookviard to build a new era of prosperity
and dignity in which everyone regardless of thentguthey belong to allowed living a
decent and human life.
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New Dimensions of Right to Education under National
Perspective

Ausaf Ahmad Malik?

“Literacy is a bridge from misery to hope. It isotdor daily life in modern society. It is a bulwar
against poverty, and a building block of developtnan essential complement to investments in
roads, dams, clinics and factories. Literacy islatform for democratization, and a vehicle for
the promotion of cultural and national identity. gegially for girls and women, it is an agent of
family health and nutrition. For everyone, everyveheliteracy is, along with education in
general, a basic human right...Literacy is, finaltiie road to human progress and the means
through which every man, women and child can realihis or her full
potential.”..........coiiii i Kofi Annan

Introduction

Education is the special manifestations of man, sewlres honour at the hands of the
state. It provides the skills to individuals to bew more self-reliant and aware of
opportunities and rights. It also enhances theitghilf individuals to manage health
problems, improve nutrition and childcare, and planthe future. Education in India
falls under the control of both the Union Governnamd the States, with some
responsibilities lying with the Union and the Sgateaving autonomy for othetsThe
importance of education has been stated and reitetay many renowned scholars in
various texts, reports, etc. education for all harbaing is a necessity of life, a social
function, a direction and growth. It trains the fammind to think and take the right
decision. In other words, man becomes a rationashanwhen he is educated. Swami
Vivekananda once said that education is the maatfes of perfection already in man.
Education has its functionalism in almost all sghef life. An educated society prepares
the present generation for a bright future and kesathe individual to galvanize the
capacity of collective. “Education is most powerftdapon which you can to change the
world.”® Education has a vital role in empowering womefiegaarding children from
exploitative and hazardous labour and sexual etgpioh, promoting human rights and
democracy, protecting the environment, and comtgopulation growtf.It is essential
for eradicating poverty and it allows people tonb@re productive playing greater roles in
economic life and earning a better living. In fatthas been observed/itya Vihinaha
PashuhUi.e., a person without education is no bettentha animal. The importance of
education has been strongly emphasized by grealasshin all languages. A person
without education is compared to a man withoutsght®

Almost two centuries ago, the State has been maanwe Endeavour to provide free and
compulsory education since 1813 in one form ordiier. Clause 43 of the Charter Act
of 1813 made education a State responsibility. Flhater Commission (1882-83) was
the first to recommend universal education in Indiaereatfter, the Patel Bill, 1917 was
the first compulsory education legislation. It ppepd to make education compulsory
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from ages 6 to 11. The Government of India Act,8l98ovided that “education should
be made free and compulsory for both boys and giree and compulsory education got
a further boost when the Zakir Hussain Commissemommended that the State should
provide it. The 1944 Sargent Report strongly recemted free and compulsory
education for children aged six to fourteen.

Right to Education under International Perspective:

In modern times, the Universal Declaration of HunRights, 1948 proclaimed that
everyone has the right to education; it must be fmed compulsory at least in the
elementary and fundamental stages, in order torertisat full development of the human
personality’ Articles 13 and 14 of the International CovenantEzonomic, Social and
Cultural Rights, 1966recognise the importance of fastening state avtith obligation
to impart free and compulsory primary educationrie and all.

Right to Education under the Constitution of India:

The basic principles on which education policy mdi& should be formulated are to be
found in Part lll on Fundamental Rights, Part I\aitzoning in the Directive Principles of
State Policy and also Part IV-A containing FundataleDuties.

Article 41 deals that Right to work, to educatiodo public assistance in certain cases:-
“The State shall, within the limits of its econoroapacity and development, make
effective provision for securing the right to wotdx,education and to public assistance in
cases of unemployment, old age, sickness and dmabt, and in other cases of
undeserved warit.

Article 45 of the constitutional law of India beéothe 88 Amendment directed that:-
“The state shall Endeavour to provide, within a peériof ten years from the
commencement of the Constitution to free and canpukducation for all children until
they complete the age of 14 years

Article 45 was repealed and substituted by the @aotisn (Eighty-sixth Amendment)
Act, 2002 to provide:-

“The State shall endeavour to provide early childhaare and education for all
children until they complete the age of six yéars

In Francis Coralie v. Union Territory Delhi,? explaining the scope dRight to Life
enshrined in Article 21, the Court observed:

The right to life includes the right to life wittuman dignity and all that goes along with
it, namely, the bare necessities of life such &gadte nutrition, clothing and shelter over
the head and facilities for reading, writing anghr@ssing oneself in diverse form, freely
moving about and mixing and commingling with fellbmrman beings.

The Supreme Court iBandhua Mukti Morcha v. Union of India,’ while interpreting
the scope of the right to life under Article 21|ch#hat it includededucational facilities.
The Supreme Court explained why education shoulddrepulsory. A free educated
citizen could meaningfully exercise his politicaghts, discharge social responsibilities
satisfactorily and develop a spirit of tolerance agform.

In a landmark judgment iMohini Jain v. State of Karnataka,™ popularly known as the
“Capitation Fee casethe Supreme Court has held that the right to atioeo is a

fundamental right under Article 21 of the Constidnt which cannot be denied to a
citizen by charging higher fee known as the caipmatee. The right to education flows
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directly from right to life. The right to life undeArticle 21 and the dignity of an
individual cannot be assured unless it is accongghaby the right to education. The two
judge Division Bench consisting of Justieldip SinghandR.N. Sahaiheld that the
right to education at all level is a fundamentaghtiof citizen under Article 21 of the
Constitution and charging capitation fee for adimissto educational institutions is
illegal and amounted to denial of citizen’s righteducation and also violative of Article
14 being arbitrary, unfair and unjust.

In Unni Krishnan v. State of A.P. the Supreme Court was asked to examine the
correctness of the decision given by the Court iohMi Jain’s case. The five Judge
bench by 3-2 majority partly agreed with the Mohlain decision and held that right to
education is a fundamental right under Article 2the Constitution as it directly flows
from right to life. But as regards its content theurt partly overruled the Mohini Jain’s
case and held that the right to free educationvalable only to children until they
complete the age of 14 years, but after that thiggatipn of the State to provide
education is subject to the limits of its econowapacity and development.

In TMA Pai Foundation v. State of Karnataka,*? an 11 judge Constitution Bench of the
Supreme Court has overruled thani Krishnandecision partly. The court held that the
scheme relating to admission and the fixing of iee not correct and, to that extent,
they are overruled.

The Court by majority held that state governmerd aniversities cannot regulate the
admission policy of unaided educational institusiorun by linguistic and religious

minorities. However, they can prescribe academilifications for teachers and other
staff and make some rules, regulations to mairgeatemic standards.

New Dimension of right to education

It was the impact of judicial pronouncements tthet tonstitution 83 Amendment Bill
1997 was introduced in the parliament to inserteav Mrticle, namely Art. 21A,
conferring all the children in the age group of & 14 years to right to free and
compulsory education. The parliamentary standingirodtee and Human Resources
Development scrutinized the said Bill and the samigiect was also dealt with its 165
report by the law commission of Indi.Finally by the constitution (Eighty-Sixth
Amendment) Act 2002, Part Ill, Part IV and Part AVef the Indian Constitution were
amended. The Amendment Act dealt with insertioraafew article 21X deals with
Right to Education. Article 51A of the Constitutioras also amended and a new clause
(k)™ was added, which casts a duty on every parenuardian. The main objective
behind the amendment was to achieve the goal ershin the original Art 45 (DPSP),
of the Indian Constitution.

To ensure proper implementation of the provisiohghe 868" Amendment, 2002, in
terms of not just the funds spent but the contéttte@implementation, Dr. Joshi said that
a monitoring system would be put in place. It ipéd that the measure adopted would
herald the nation's march to cent per cent literacy

In the case ofSuperstar Education Society v. State of Maharashtra,*® the Supreme
Court observed that it was the duty of the stateegument to provide access to
education. Unless new schools in the private seetie permitted it will not the possible
for the state to discharge its constitutional dadiign. In Ng. Komon v. State of
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Manipur,’” The Supreme Court held that shifting of schoolatmther village would
deprive school going children.

India is a multi-religious society and majority it citizens are believers in one or the
other religious faith. Principle of secularism guteel by the Constitution keeping in view
India’s mixed social fabric, diverse religious ftitawhs, has been understood as a positive
concept encouraging understanding and respect ahoitigens of each other’s religion.
In Aruna Roy v. Union of India™® the question that arose before the Supreme Cowrt wa
weather study of religions can be introduced inrthgonal curriculum, it was held that
education should not be for the purpose of makicbilal merely literate and intelligent.
Real education is one in which a child graduallglizes that he is made up not only of
body and mind but also some inner elemental gealiti.(para 89)

In Avinash Mehrotra v. Union of India®® this case the Court examined the Constitutional
provisions which create an obligation on the Statmake right to qualitative education
accessible to all children and corresponding dutyparent/guardians of children to
provide them education. The Court further examitieriscope of right to education as
the constitutionally guaranteed constitutional bdsiman right. Elaborating the nature
and content of the right to education guaranteedrtgle 21-A and the corresponding
fundamental duty cast on every parent/guardianiigld 51-A. (Para 28)

We have traced the broad scope of this righR.b. Upadhyay v. State of A.P.? holding
that the State must provide education to all caidn all places, even in prisons, to the
children of prisoners. We have also affirmed thaalability of the right to education.
(Para 30)

Unlike other fundamental rights, the right to edigraplaces a burden not only on the
State, but also on the parent or guardian of esfeitg, and on the child herself. (Para 33)
In State of Orissa and Others v. Mamata Mohanty** the court held that education is the
systematic instruction, schooling or training giterthe young persons in preparation for
the work of life. Education connotes the processkdraining and developing the
knowledge, skill, mind and character of studentddmgnal schooling. The excellence of
instruction provided by an educational institutiomainly depends directly on the
excellence of the teaching staff. Therefore, unléss themselves possess a good
academic record/minimum qualification prescribedehgibility, standard of education
cannot be maintained/enhanced. (Para 29).

The Right of Children to Free and Compulsory Educaibn Act, 2009:

In order to give teeth to Article 21A of the congion, The Right of Children to Free
and Compulsory Education Bill, 2009 was introduocgidh an objective to universalize
elementary educatidi.The Bill received Presidential assent off 26igust 2009.

The Right of children to Free and Compulsory Edocafct came into force from April
1, 2010. This is a historic day for the people wdid as from this day the right to
education will be accorded the same legal statulseagght to life as provided by Article
21A of the Indian Constitution. The Act secures éwery child of the age of six to
fourteen years a right to free and compulsory etitutan a neighbourhood school till
completion of ‘elementary education’ without impagiany kind of fee or charges or
expenses, which may prevent him or her from pugsiire elementary educatiofis.
Children with disabilities have also been confertted right** A child above six years of
age who is not enrolled in school or was unabledtoplete his/her education shall have
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the right to be enrolled in a class appropriathisther agé> These children have a right
to receive special training, in such manner, anthiwisuch time-limits, as may be
prescribed in order to reach their peer group lelz&dmentary education shall be free
until completion, even if the child is older thad $ears. To strengthen the right to
education, the Act prohibits schools from chargingapitation fee or using a screening
process for admissions. Both offences are punishalith a fine?® the prosecution,
however, requires the sanction of an officer autieor by the appropriate government. It
further provides that no child shall be held baekpelled, or required to pass a board
examination until the completion of elementary edimt’ and no child shall be
subjected to physical punishment or mental harassihe

The Act makes it mandatory for all schools, excembority unaided (religious and

linguistic minorities included), to reserve 25 pmnt of seats for children from the
disadvantaged sections, the burden of which willboene by the government. All

schools will have to prescribe to norms and stadsléid out in the Act and no school
that does not fulfill these standards within 3 geaill be allowed to function. All private

schools will have to apply for recognition, failimdnich they will be penalized to the tune
of Rs 1 lakh and if they still continue to functiwaill be liable to pay Rs 10,000 per day
as fine. Norms and standards of teacher qualifinaéind training are also being laid
down by an Academic Authority. Teachers in all sibowill have to subscribe to these
norms within 5 years.

Section 12 of the Act seeking compulsive coopenatibprivate school, aided or unaided
by the Government, for providing at least 25% @ #itrength of class | to the children
belonging to weaker sections and disadvantage gkeligh as defined includes children
belonging to Scheduled Cast, Scheduled Tribes dner Backward Class and other
groups specified by the appropriate Governmerd,psovision which in a way interferes
with the fundamental right of “speech and exprassguaranteed by art. 19 (1) (a), and
rights of citizens belonging to religious majoragd minority communities under articles
28 (2), 29 (1) and 30 (1) of the constitution.

The RTE Act, 2009, providing for compulsory admissto 25% of its total strength in
every minority educational institution functioning the neighbourhood would be in
violation of clause (5) of Article 15, as introddcé&y the constitution (Ninety-third
Amendment) Act, 2005. Surprisingly, the provisiaighe Act do not expressly exempt
educational institutions of minorities from beingnapelled to admit 25% of their
strength in class 1 to members of weaker sectindsissadvantaged group.

All schools government or private (aided or una)dede required to share the
responsibility of imparting free and compulsory edtion. While government schools
shall provide free and compulsory education t@dihitted children Sec.12 (1) (a), aided
schools shall provide free and compulsory educapooportionate to the funding
received, subject to a minimum of 25% |[clause 1R (). Kendriya Vidyalayas,
Navodaya Vidyalayas, Sainik Schoasd unaided schools are required to admit at leas
25% of the students from disadvantajeand weaker groups[Sec. 12 () (c). The
unaided schools shall be reimbursed for eitherr theiion charge or the per-student
expenditure in government schools; whichever iseloGec. 12 (2). Both the Central
Government and the State Government have beendvedte concurrent responsibility
for providing funds for implementation of the preians (Sec. 7).
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The Constitutional validity of RTE Act, was chaltgd in Society for Un-aided Pvt.
School Rajasthan v. Union of India,** the Supreme Court upheld that the Right to
Education Act, would not apply to unaided minosghools.

The majority judgment by Chief Justi@®H. Kapadia and Justice&Swatanter Kumar
said:

“Reservation of 25 per cent in such unaided miryosithools will result in changing the
character of the schools if the right to establ&id administer such schools flows from
the right to conserve the language, script or adfuvhich right is conferred on such
unaided minority schools. Thus, the 2009 Act indgdSection 12(1) (c) violates the
right conferred on such unaided minority schooldemArticle 30(1).”

While upholding the Act in respect of others, trenBh observed:

“The Act has been enacted keeping in mind the afuale of Universal Elementary
Education for strengthening the social fabric ofraeracy through provision of equal
opportunities to all. There is a power in the 2084 coupled with the duty of the state to
ensure that only such government funded schoolshvtlfil the norms and standards,
are allowed to continue with the object of proviglinree and compulsory education to the
children in the neighborhood school.”

A Dissenting judgment

JusticeK.S. Radhakrishnanin his dissenting judgment said:

“Article 21A, as such, does not cast any obligat@nthe private unaided educational
institutions to provide free and compulsory edumato children of the age 6 to 14 years.
Article 21A casts a constitutional obligation oretbtate to provide free and compulsory
education to children of the age 6 to 14 years.”

He said though the purpose and object of the Ac$ Veaudable, “that is, social
inclusiveness in the field of elementary educatiitie means adopted to achieve that
objective is faulty and constitutionally impermisigi. The law is well settled that the
state cannot travel beyond the contours of Clayggsto (6) of Article 19 of the
Constitution in curbing the fundamental rights gudeed by Clause (1), since the Article
guarantees an absolute and unconditional righfesubnly to reasonable restrictions.
Article 21A requires non-state actors to achievedbcio-economic rights of children in
the sense that they shall not destroy or impasdtrgghts and also owe a duty of care.”

The judge said:

“The state, however, cannot free itself from olfigas under Article 21A by offloading
or outsourcing its obligation to private state actdike unaided private educational
institutions or to coerce them to act on the Statdictates. Private educational
institutions have to empower the children, throdgreloping their skills, learning and
other capacities, human dignity, self-esteem anficeafidence and to respect their
constitutional rights. Children who opt to join annaided private educational

institution cannot claim that right as against thenaided private educational

institution, since they have no constitutional gation to provide free and compulsory
education under Article 21A. Needless to say thetiildren are voluntarily admitted in

a private unaided educational institution, they cdam their right against the State, so
also the institutiorf
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Private unaided school will face unwanted hardéhipdmitting 25 percent students of
weaker section but the Art. 21A does not confes thibligation on the schools and
educational institutions. It is practically veryffaiult to check and examine the
admission procedure of big private schools like D&E. which are run as private
enterprises and only as a profit making companygséhschools argue that admitting 25
percent poor students will directly affect theiarsflards, teaching quality and budget
among others.

Conclusion

Education means knowledge and knowledge is powdrué democracy is one where
education is universal, where people understand istfgood for them and the nation and
knows how to govern themselves. The purpose ot igheducation is that education
should not be commercialized. Today states have tven education boards. There
should be a uniform syllabus after dissolving d boards. Only the universal education
can be implemented in the country. In order to enslie successful implementation of
this Act 6% GDP is required, which is a hurdleukssrelated to the nutrition for children
between the age group of 0-3 years and pre-sclthala¢ion between the ages of 3-6
years should be dealt with utmost care.

Education is not all about building school or bmmg private sector into elementary
education. The biggest crisis Indian Education &ystfacing is the profession of
teaching. It is declining both in terms of numbaral quality. A meaningful education
grooms the character of a student and educatedmstiyields in the progress of a nation.
We have seen in this paper Right to Education & aoFundamental Right for all
children in the age group of 6 to 14 years. In $&mpord, it means that the Government
will be responsible for providing education to gvehild up to the eight standards, free
of cost, irrespective of class and gender. Paroflithe Constitution of India gives all
force to every child to get free and compulsorycadion through Art.21, and insertion of
Art.21-A by 86th Amendment is also a landmark iis ttrespect. Thanks to scheme like
SSA and MDM Scheme, which are providing almostnaitessary requirements to the
‘Future of India’ Enrolment rates in schools hawng up, as the number of schools is
rising through these scheme.

However, realization of the objective of ‘EducatimnAll’ is not going to be very easy-
not when the school system in the country, esggdibse rural areas continue to be
plagued by problems of poor infrastructure, shartafjteachers, their lack of training
motivation besides poverty and livelihood issuest @ire responsible for the huge drop
out of rates. It is estimated that there is a slyartof nearly five lakh teachers, while
about three lakh of them are untrained at the ai¢eng school stage. Over 50% of
schools have a student teacher ratio much pocaerttie 1:30 prescribed under the RTE
Act. About 46% schools do not have toilets forgiwhich is another reason why parents
do not send girl children to schools.

Indian children now have a precious right to reediee and compulsory education from
the ages of 6 to 14 years of age. The governmelhtbear all the expenditures of

schooling. The act has mandated for private schtmleserve quarter of classroom
strength for deprived sections of society, which @hange the structure of classrooms in
elite schools to school who are not yet enroll&y. pressing for 25 percent reservation
for the ‘weaker and disadvantaged sections’ ofetgcigovernment has acknowledged
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poor quality in government schools where more t@@npercent of households in the
country will have to enroll their children ever2 percent reservation is implemented in
true sense. This means that there will be furthegrdification of society in India. There
are also concerns whether those enrolled in prisat®ols will cope and adjust with
education system and culture of elite schools.r& laee many other loop holes which are
pressing and challenging in the way of RTE: quadithucation, funding, teacher skills
and enhance of reservation policy are some majureros.
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